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I. INTRODUCTION

A 22-year-old female with no significant past medical history has
symptoms of burning during urination. She is a busy, tech-savvy college
student and decides to visit with a doctor over the Internet rather than
waiting to see one in person. She logs onto a website that provides
online medical consultations, pays $45 with a credit card, and fills out a
form providing information about her medical history, explaining her
current problems and symptoms. The online consulting doctor on duty
that day, a doctor she has never met before, reviews her information,
communicates with her by e-mail, and subsequently diagnoses her with
a urinary tract infection (UTI). Because the communication was solely
by e-mail, the doctor was unable to actually visualize the patient. He
prescribes her an antibiotic, which he sends via electronic program to a
local pharmacy.
What are the legal and ethical consequences of this encounter? This
Article will delve into these specific issues in more detail. If this patient
lives in Texas, the doctor likely violated laws in Texas that prohibit
online consultations, because there is no established physician-patient
relationship.' If the Texas Medical Board found out about this, the
doctor's medical license may have been suspended or even revoked.2
However, if this patient was located in Hawaii, this online consultation
would likely be legal.3
Another issue is whether the patient's insurance will cover this
service. Some private payer insurance companies do reimburse for
online medical consultations, but not many.4 However, if the patient is
employed and has a flexible spending account or health spending
account, she may be able to submit the bill for the online medical
consultation to be deducted from her account.
What if the online doctor misdiagnosed the simple UTI and the
patient actually has a sexually transmitted disease that would have been
diagnosed had there been a traditional face-to-face encounter with a
1.

See 22 TEX. ADMIN. CODE

§

174.4(a) (2010). See also discussion infra Part III.D.

2. See Crystal Conde, Consults: TMB Leery of Treating Patients Online, 106 TEX. MED
16, 18 (Mar. 2010).
See 25 HAW. REV. STAT. § 453-1.3(b)-(c) (2010). See also discussion infra Part III.C.
See discussion infra Part IV.C.
5. See generally Am. MED ASS'N, ONLINE MEDICAL CONSULTATIONS, CONNECTING
PHYSICIANS WITH PATIENTS 1 (2010), http://www.ama-assn.org/amal/x-ama/upload/mm/368/
3.
4.

consultations.pdf.
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focused physical examination and diagnostic studies (urinalysis, blood
tests, and vaginal smear)? Is the online doctor liable for malpractice?
This issue has not been specifically brought before the courts yet, but if
it could be proved that the doctor had a duty to this patient, breached
this duty by performing at a subpar standard of care and that breach
caused damage to the patient, he could be liable for malpractice. 6
Next, consider a 55-year-old male diagnosed with metastatic lung
cancer. His oncologist recommends chemotherapy. He recently read in
the newspaper about an online second opinion service upon which a
doctor at a prominent medical center in another state reviews imaging,
pathology, and the medical records and provides his opinion and
recommendations for treatment. He decides to try the service and asks
his hometown doctor to participate by discussing the case with the
consulting doctor. He pays the fee on the website and provides
information that the website requests. The hometown doctor sends the
consulting doctor the patient's imaging, pathology, and other pertinent
medical records. The consulting doctor reviews the patient's file, makes
his evaluation, and e-mails the patient and the hometown doctor with
his recommendations.
What are the ethical and legal implications of this scenario? Because
the hometown doctor is taking part in the consultation with the second
opinion doctor, both doctors' activities are probably legal under
traditional telemedicine laws. However, if the hometown doctor was
not participating, it is likely that the out of state doctor would violate
laws in Texas because he is participating in an online consultation with
a patient with whom he does not have an established relationship.8
Will the patient in the second scenario be reimbursed by his private
insurance company for this online, second opinion consultation?
Although a handful of private insurance companies may reimburse for
online medical consultation services,9 because the interaction in this
scenario is more than just an office visit, but is a second opinion with a
specialist and probably a very expensive service, it is likely that
insurance would not reimburse for this activity. However, similarly to
the patient in the first scenario, if the patient is employed and has a
flexible spending account or health spending account, he may be able to
submit the bill for the online medical consultation to be deducted from
his account.' 0
6. See generally LouisvilleLaw, Elements of Proof: Medical Malpractice, http://www.
louisvillelaw.com/medical/malpractice/elements.htm (last visited Mar. 13, 2011).
7. See 3 TEX. OCC. CODE ANN. § 151.056(b)(1) (2010). See also discussion infra Part
1IID.
8. See 22 TEx. ADMIN. CODE § 174(1) (2010). See also discussion infra Part III.D.
9. See AM. MED Ass'N, supra note 5.
10. See Tyler Chin, Insurers Still Weighing Pay for Online Consultations. Plans are
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In a final scenario, consider a 65-year-old female with diabetes,
hypertension, and high cholesterol. She visits her primary care doctor
every three months for check-ups. She has been a patient of this doctor
for fifteen years. She lives in rural Texas and has to drive forty-five
minutes to see this particular doctor. Although technically a "senior
citizen," she is very active and also quite tech-savvy. She has a
computer at home, with high-speed, wireless Internet access. She also
happens to be very compliant with her medications and has made
lifestyle adjustments that have both improved her quality of life as well
as her medical condition.
She recently read on the Internet about mHealth technology" that
would allow her to take her blood sugar and blood pressure at home and
have the results e-mailed to her doctor. She also found out that her
doctor recently started doing online medical consultations with his
established patients because he wanted to aid those that lived far away
from his office. After talking to her doctor, she decides to try the online
medical consultation service. Instead of driving in on the next visit, she
logs into the computer at her scheduled appointment time. She and the
doctor can see each other via Webcam. The doctor reviews the blood
sugar measurements and the blood pressure measurements that were
forwarded to him via the mHealth systems. They discuss how she has
been doing since the last visit. She states that she is exercising,
maintaining her diet, and taking all prescribed medications.
Based on their conversation and all of the data the doctor reviewed,
he decides to take her off one of the medications. He instructs her to
continue sending him the blood sugar and blood pressure readings, and
they will see how the medication adjustment works out. He emphasizes
that she should call him if she has any problems and to feel free to make
an appointment for an office visit if she prefers. If not, if she is still
doing well over the next few months, they will see each other
"virtually" in three months.
What are the legal and ethical implications of the third online
interaction? Even under the strict laws in Texas, this is probably a legal
interaction. 12 The doctor and patient have an established relationship;
Considering Continuing or Expanding Programs to Reimburse for Web Visits on a Regular
Basis, AM. MED. NEWS, July 1, 2002, available at http://www.ama-assn.org/amednews/2002/07/
01/bisb07Ol.htm.
11. See generally Regina Bailey, mHealth: A Descriptive Analysis of the Technology that
is Changing the Practice of Medicine, What's Up in Emergency Medicine (Mar. 2011),
available at http://www.emra.org/emra-articles.aspx?id=43536&terms=bailey.mHealth (mobile
health) is a method of enhancing health practices with mobile technology (includes mobile
phones with medical/health technology, PDAs, patient monitoring devices, and other wireless
technology). Vonda Sines, What is the mHealth Concept in Healthcare?, HELIUM, May 15,
2009, http://www.helium.com/items/1449601 -what-is-mhealth (last visited June 21, 2010).
12. See 22 TEx. ADMIN. CODE § 174.4(a) (2010). See also discussion infra Part III.D.
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hence the online consultation is legal in Texas.' 3 What are the financial
implications of this interaction? Although she is sixty-five years old and
likely covered by Medicare, this online interaction will not be
reimbursed unless she is located in a designated "Health Provider
Shortage Area."' 4
With the widespread availability and use of the Internet in today's
society, physicians have started communicating virtually' with their
patients, even conducting online medical consultations. However,
there are many barriers to using the technology of online medical
consultations to its full capabilities.
First, many doctors are consulting with patients that they have no
established relationship with and have never examined. These doctors
are diagnosing ailments, providing a treatment plan, and in some
situations, prescribing medication. Diagnosing and treating a patient
that you have never examined can be very dangerous, and can place the
doctor in a significant potential for malpractice liability.16 In addition,
because the liability issues in this area are unclear, some physicians are
hesitant to engage in this activity,' ' which creates a barrier to the use of
online medical consultation.
The next barrier is the lack of uniform laws governing online
medical consultations. Because regulation of the practice of medicine is
largely governed by states, there is no uniform law regarding the
legality of online medical consultations.' 8 Hawaii and Texas have laws
that are at the polar opposites of each other, with laws in Hawaii
online medical consultations' 9 and Texas severely limiting
legalizing
*
20
online consultations.
Another barrier is with licensing requirements. Because of the nature
of the Internet and the ability to easily practice medicine across state
lines, it may require a physician to be licensed to practice medicine in
every state that his online medical patients may be located.2 1
The sparse reimbursement of online medical consultations further
complicates the picture and creates an additional barrier. Although
Medicare and Medicaid reimburse for telemedicine services in limited
13. See id.
14. See 42 C.F.R. § 410.78(b)(4) (2010). See also discussion infra Part IV.A.
15. See Ben Lichtensten & Steven Peters, Trends in Physician Internet Use, PHYSICIAN'S
NEWS DIG., Aug. 2002, availableat http://www.physiciansnews.com/computers/802.html.
16. See iHealth Alliance & PDR Group, eRisk Guidelines for Online Communication,
THEDOCTORSCOMPANY, available at http://www.thedoctors.com/KnowledgeCenter/PatientSafet
y/CON ID 003167.
17. See id.
18. See discussion infra Part III.B-D.
19.

22 TEX. ADMIN. CODE § 174 (2010).

20.
21.

25 HAw. REv. STAT. § 4521.3(6) (2010).
See iHealth Alliance & PDR Group, supra note 16.
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situations and areas, 22 so far they have not allowed for reimbursement
of online medical consultations and it is not clear whether they will do
so. However, a few private insurers have offered reimbursement for
online consultations during studies conducted to determine whether to
continue such reimbursements.23
In Part II of this Article, I will review the use of the Internet for
medical consultations and provide an overview of telemedicine and
cybermedicine and the difference between the two entities. In Part III, I
will address the Federation of State Medical Boards (FSMB) and the
American Medical Association (AMA) recommendations for online
medical consultations, the applicability of federal law to online medical
consultations and laws in Hawaii and Texas that govern this area. In
Part III, I will also address problems with the regulations, examples of
online medical services that are currently available, as well as potential
problems with online medical consultations. In Part IV, I will address
reimbursement of online medical consultation services by Medicare,
Medicaid, and private insurance. In Part V, I will discuss the ethics of
providing medical services online. In Part VI, I will discuss the liability
issues involved with the online practice of medicine, including a
discussion of standard of care, the extent to which current malpractice
insurance carriers cover online medical consultations, the applicability
of disclaimers provided on medical service websites and their effect on
limiting liability. Finally in Part VII, I will conclude that although
online medical consultations may be a more cost-effective method of
providing medical care, the risks of liability outweigh the benefits.
Online medical consultations should only be allowed if the doctor and
patient have an established relationship, and even then should only be
allowed in certain limited situations.

II. OVERVIEW
The Internet has had a profound impact on society. This impact has
and will continue to change the face of medicine. The number of people
that use the Internet to obtain medical information is growing-74% of
American adults go online and up to 61% of adults look online for
health information.24 A recent Centers for Disease Control (CDC)
22. See Julie Reed, Cybermedicine: Defying and Redefining Patient Standardsof Care,
37 IND. L. REv. 845, 850 (2004).
23.

CTR. FOR TELEMED. LAW, TELEMEDICINE REIMBURSEMENT REPORT 3-9 (Oct. 2003),

availableat http://www.hrsa.gov/ruralhealth/about/telehealth/reimburse.pdf.
24.

SUSANNAH Fox & SYDNEY JONES, PEW INTERNET AND Am. LIFE PROJECT, THE SOCIAL

LIFE OF HEALTH INFORMATION 2 (2009), availableat http://www.pewintemet.org/-/media//Files/
Reports/2009/PIPHealth_2009.pdf.
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survey showed that 58% of women and 43% of men ages 18-64 sought
health information over the Internet, 5.6% of women and 4.2% of men
in the same age group communicated with a healthcare provider by email, and 6.6% of women and 5.3% of men refilled a prescription
online.2 5 Over half of all online health inquiries, 52% to be exact, are on
behalf of someone other than the person typing in the search terms. 26
The number of doctors using the Internet is growing as well: 86% of
physicians use the Internet to access health information. 27
With the growth of the use of the Internet to obtain health
information, people have started to have an increased interest in
consulting with a doctor via the Internet as an alternative to in-office
doctor visits.28 According to a recent Price Waterhouse Cooper Study,
50% of people surveyed stated that they would seek healthcare through
online consultations and that e-mail consultations were the most
preferred method, followed by online Webcam/video consultations. 29
Different terminology is used to label various medical services
delivered through technology and the Internet, including telemedicine,
telehealth, and cybermedicine. However, there are no universally
accepted definitions of these terms which cause some confusion. In
addition, some of the definitions are not clear-cut and tend to overlap.
Telemedicine has been defined as the use of medical information
through electronic communication to improve a patient's health status
or to provide medical care. 30 It primarily involves the interaction of one
physician (or healthcare provider) with another physician at a different
location to help diagnose or treat a patient; for example, consulting with
a doctor at a distant location to get advice on how to treat a patient.31
25.

ROBIN

A.

COHEN &

BARBARA

STRUSSMAN,

CDC's NAT'L CTR FOR HEALTH

STATISTICS, HEALTH INFORMATION TECHNOLOGY USE AMONG MEN AND WOMEN AGED 18-64:
EARLY RELEASE OF ESTIMATES FROM THE NATIONAL HEALTH INTERVIEW SURVEY, JAN.-JUNE

2009 1 (Feb. 2010), http://www.cdc.gov/nchs/data/hestat/healthinfo2009/healthinfo2009. pdf.
26. Fox & JONES, supra note 24, at 2.
27. Pamela Lewis Dolan, 86% ofPhysicians Use Internet to Access Health Information, AM.
MED. NEWS, Jan. 4, 2010, available at http://www.ama-assn.org/amednews/2010/01/04/bisc
01 04.htm.
28. See generally Fox & JONES, supra note 24, at 35.
29.

Michael Thompson et al., Focusing on Healthcare Value, PRICE WATERHOUSE

COOPER, available at http://www.pwc.conus/en/view/issue-12/focusing-on-healthcare-valuepg5.jhtml.
30. See, e.g., American Telemedicine Association, Telemedicine Defined, available at
http://www.american telemed.org/ (follow "Telemedicine Defined" hyperlink) (last visited Mar.
13, 2010). See generally Kip Poe, Telemedicine Liability: Texas and Other States Delve into the
UncertaintiesofHealth Care Delivery via Advanced Communications Technology, REV. OF LIT.,
July 1, 2001, at 1, available at http://www.allbusiness.com/technology/telecommunicationsconferencing/919240-1 .html.
31. See Nicolas P. Terry, PrescriptionsSans Frontidres (Or How I Stopped Worrying
About Viagra on the Web but Grew Concerned About the Future of Healthcare Delivery), 4
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Telemedicine has been around for over forty years.32 It typically is
delivered in three ways. The first type of telemedicine technology is
through one-way communication visual system-one doctor sends
another doctor an image and then they communicate via telephone
about the image after he looks at it.3 3 The second way is through video
teleconferencing, through which the doctors and patient can see and
hear each other simultaneously. 34 The last way is through
teleconferencing systems where two-way audio and video devices
transmit signals from electronic stethoscopes, otoscopes, endoscopes
microscopes, electrocardiograms, echocardiograms, and sonograms.
This technology includes zoom cameras for dermatological exams,
electronic stethoscopes, and simultaneous transmission of digitalized xrays and laboratory results. 36 The University of Texas, Medical Branch
(UTMB) has a telemedicine center and conducts approximately thirtythree hundred live, interactive video telemedicine consultations each
month. Most of the UTMB consultations are with inmates of the
Texas Department of Criminal Justice, but they also see patients in
medically underserved areas and patients who are passengers on cruise
ships or workers on offshore drilling rigs. 38
Telehealth has been described as "the use of electronic information
and telecommunications technologies to support long-distance clinical
health care," including the use of "videoconferencing, the Internet,
streaming media, and terrestrial and
store-and-forward imagin
wireless communications." It is a broader definition than telemedicine
and can actually include telemedicine technology.
Cybermedicine has grown out of telemedicine and is defined as the
YALE J. HEALTH POL'Y, L. & ETHICS 101, 103 (2004).
32. MICKEY CANTOR & LARRY IRVING, U.S. DEP'T COMMERCE, TELEMEDICINE REPORT TO
CONGRESS (1997), http://www.ntia.doc.gov/reports/telemed/conclude.htm (concluding in 1997
that telemedicine has been used for over thirty years).
33. Daniel McCarthy, Note and Comment, The Virtual Health Economy: Telemedicine
and the Supply of PrimaryCare Physiciansin Rural America, 21 Am. J.L. & MED. 111, 113-14
(1995).
34. Id. at 114.
35. Id. (citing to Andy Miller, Medicine's Video Age: New Technology Expected to Help
Rural Hospitals,Reduce PatientCosts, ATLANTA J. & CONST., Apr. 6, 1993, at El).
36. Id.
37. Carrie Ann Taylor, Telemedicine on Ice, UTMB MAG., Summer 2004,
http://www.utmb.edu/utmbmagazine/archive/04_summer/features/teleon-ice.htm.
See also
UTMB Health, About the UTMB Center for Telehealth Research and Policy, http://attcenter.
utmb.edu/about/index.html (last visited May 14, 2010) (discussing how the UTMB Center for
Telehealth Research and Policy is the only center devoted entirely to the scientific study of
telemedicine and the development of telehealth policy in the United States).
38. See Taylor, supra note 37.
39. U.S. Department of Health Resources and Services, Telehealth, http://www.hrsa.gov/
telehealth/default.htm (last visited May 14, 2010).
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communication between a physician and patient by e-mail or online
chat services.4 0 It is the use of the Internet to obtain healthcare
information and for the user to receive medical services. 4 1 The greatest
difference between telemedicine and cybermedicine is that with
cybermedicine, the online doctor interacts directly with the patient.42
Cybermedicine essentially eliminates the middle man. 4 3 This Article
will focus on the delivery of medical care by a physician by diagnosing
and treating patients through the Internet (online medical
consultations/cybermedicine) using Webcams, videoconferencing, and
e-mail.
There are pros and cons about online medical consultations. Some
proponents argue that it is a less expensive way to provide routine
care.44 Some also argue that for people that do not have a primary care
physician, online medical consultations are better and more efficient
than going to an emergency room-79% of emergency room visits are
for routine and non-emergency problems, causing a 40% increase in
wait time for the people that need immediate attention in an emergency
room. 45 Online medical consultations may also be effective in rural
areas that have a shortage of physicians-180 counties in Texas do not
have enough physicians. 46 It is a way for people to get to speak to a
doctor quicker than traditional methods-70% of Texas patients cannot
get a same-day appointment with their primary care physician. 47 Also, it
is a way that people that do not have health insurance can have access to
medical care.
Online medical consultations may also be beneficial to people with
rare disorders that may live far away from a medical center that may be
more familiar with their disorder. Physicians that currently use the
Internet for consultations have noticed increased productivity, noting a
decrease in the number of phone calls which is less disruptive to the
flow of the typical day.48 A recent study at the University of California
at Davis showed that physicians who fully implement online medical
40. Reed, supra note 22, at 850-51.
41. John D. Blum, Internet Medicine and the Evolving Legal Status of the PhysicianPatientRelationship, 24 J. LEGAL MED. 413, 414-15 (2003).
42. See Reed, supra note 22, at 852.
43. See id.
44. Clair Miller, The Virtual Visit May Expand Access to Doctors, N.Y. TIMES, Dec. 20,
2009, available at http://www.nytimes.com/2009/12/21/technology/start-ups/21doctors.html
?-r-1.
45. Id.
46. Id.
47. Id.
48. Ken Ortolon, Going Online: Texas Health Plans May Soon Pay for Online Patient
Consultations, TEX. MED., at 35 (Mar. 2007), available at https://www.texmed.org/
Template.aspx?id=5540.
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consultations in their practices can see approximately 11% more
patients in a day.
But diagnosing and treating a patient solely through the Internet can
have dangerous consequences as well. Without the ability to examine
the patient in person, the physician may miss many important elements
that are necessary to the diagnosis. For online consultations done by email, the physician is limited to the e-mail conversation. Although the
ability to communicate with the patient is improved with Webcam in
that a two-way conversation can occur, the physician is still limited by
inability to do more than a visual inspection of the patient, rather than a
physical exam. The physician will not be able to auscultate the patient's
heart, lungs, cannot press on their abdomen to feel for a mass or to
identify points of tenderness, and cannot look in their eyes and ears;
these are all important parts of a physical examination.
There is also great potential for fraud and abuse by the patient. For
example, a patient may pretend to be someone else to obtain
prescriptions. The patient also may be less inclined to tell the physician
the truth in order to obtain certain services; he may not tell the physician
about medical conditions that he has; and he may not tell the physician
about medications he is taking. These are things that can happen in the
office setting as well, but there is greater potential for it to occur
online.50 Some online consultation services merely have a questionnaire
or form for the patient to fill out to facilitate the online consultation.5 1
Some online consultation services, especially those involved in
providing prescriptions, have preselected click-off choices available to
the patient, making it even easier for the patient to provide misleading
information. 52 In addition, the information obtained in these forms or
questionnaires may not be sufficient information for the physician to
make a diagnosis or provide a treatment plan. 53
III. REGULATION OF ONLINE MEDICAL CONSULTATIONS

So far, the regulation in the area of online medical consultations
varies from state to state.5 4 State medical boards differ in opinions in the
49. See Victor H. Baquero et al., The Impact of Patient-Physician Web Messaging on
Provider Productivity, 19 J. HEALTHCARE INFO. MGMT. 81, 82 (2003), available at http://www.

himss.org/content/files/j him/i 9-2/impact.pdf.
50. Jeremy Hochberg, Nailing Jell-o to a Wall: Regulating Internet Pharmacies, 37 J.
HEALTH L. 445, 451-52 (2004).

51.
52.

Id.at451.
See Bernard Bloom & Ronald C. Iannacone, Internet Availability of Prescription

Pharmaceuticalsto the Public, 131 ANNALS INTERNAL MED. 830, 832 (1999).

53. See Hochberg, supra note 50, at 451.
54. Shira D. Weiner, Mouse-to-Mouse Resuscitation: Cybermedicine and the Need for
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area as well. Most laws governing telemedicine are likely to overlap
with cybermedicine, and some may cover cybermedicine; but most
states do not differentiate or have a separate category for
56
cybermedicine. More unified state laws may be necessary to cover the
state to state interaction that can occur in this area.
The biggest challenge may be with state laws governing licensing of
physicians. State medical practice acts prohibit anyone but licensed
physicians from practicing medicine in their state.57 More uniform
licensing requirements may be necessary for simplicity and may also
aid in monitoring telemedicine and cybermedicine physicians. Having a
nationalized licensing system could facilitate creation of a centralized
database of physicians. In fact, in order for telemedicine and
cybermedicine to be used to its full potential, and given the nature of the
Internet, laws need to be more unified, perhaps even federally regulated.
A. Licensing Boards and OrganizationGuidelinesfor the Online
Practiceof Medicine
The Federation of State Medical Boards (FSMB), a national nonprofit organization representing the seventy medical boards of the
United States and its territories, has guidelines for the use of the Internet
in medical practice.ss However, these guidelines have not been updated
since 2002.59 The guidelines define the establishment of the patientphysician relationship as when the physician agrees to undertake
diagnosis and treatment of the patient and the patient agrees, regardless
of the existence of an established relationship. 60 The guidelines state
that the patient must be properly evaluated by medical history and
physical exam prior to providing treatment online, including issuing
prescriptions. 61 In addition, FSMB recommends requiring a high
standard of care, equaling the same standards as those in traditional
face-to-face settings. 62 They further recommend that issuing a
prescription, "based solely on an online questionnaire or consultation
does not constitute an acceptable standard of care." 63
FederalRegulation, 23 CARDOZO L. REV. 1107, 1134 (2002).
55. Id.
56. Id.at1130-31.
57. Id. at 1130.
58. FED'N OF STATE MED. BDS. OF THE UNITED STATES,

FSMB MODEL GUIDELINES FOR

APPROPRIATE USE OF INTERNET IN THE MEDICAL PRACTICE

http://www.fsmb.org/pdf/2002_grpolUse-of Internet.pdf.
59. Accord id.
60. Id. at 4.
61. Id. at 5.
62. Id. at 8.
63. Id. at 8.

2-7 (2002), available at
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Because the Internet may make it possible to practice medicine
across state lines, the FSMB has established a Telemedicine Model Act
that may apply to online consultations as well.64 The Model Act defines
the practice of medicine across state lines as "any medical act that
occurs when the patient is physically located within the state and the
physician is located outside the state."6 5 This broad definition includes
"[a]ny contact that results in a written or documented medical opinion
and that affects the dia nosis or treatment of a patient constitutes the
practice of medicine." 6P The Model Act provides that the practice of
medicine occurs in the location of the patient so that the full resources
of the state would be available for the protection of that patient. 67 "The
same standard of care, already in existence in the patient's home state,
would be required of all individuals practicing medicine within any
jurisdiction, whether or not they were physically located outside of the
state." 68 The effect of these recommendations is to require physicians
who want to engage in the practice of medicine across state lines by
electronic or other means to obtain a special license issued by the state
medical board. 69 The special license would be limited to the practice of
medicine across state lines by electronic means and would not allow the
physician to enter the state in order to personally practice. 70
Other organizations have created guidelines for the use of the
Internet in the medical practice. The eRisk Working Group in
Healthcare is a consortium of professional liability carriers, medical
societies, and state licensure board representatives. 7 ' They have
compiled guidelines for online communications. The guidelines provide
that online communication should be limited to patients that the
physician has already seen and evaluated in the office; that is, patients
they have an established physician-patient relationship prior to the
online communication. 72 Next, the guidelines provide that online
communications are subject to individual state licensing requirements,
and the physician may be at an increased risk if he communicates with a
patient that is outside of the state where he holds a medical license. 73
The physician should advise the patient of the risk of private
64. FED'N OF STATE MED. BDS. OF THE UNITED STATES, FSMB REPORT OF AD Hoc
COMMITTEE ON TELEMEDICINE-A MODEL ACT To REGULATE PRACTICE OF MEDICINE ACROSS

STATE LINES 1-6 (1996), availableat http://www.fsmb.org/pdf/1996_grpolTelemedicine.pdf.
65. Id. at 2.
66. Id.
67. Id.
68. Id. at 2-3.
69. Id. at 3.
70. Id.
71. See iHealth Alliance, supra note 16.
72. Id.
73. Id.
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information being disclosed.7 4 The guidelines suggest advising against
online communication for emergency concerns; instead, the patient
should call the physician's office directly or go to the emergency room
if there is an emergency. 75 They advise obtaining informed consent
from the patient. 76 They also discuss the importance of the physician
distinguishing between an online consultation and online diagnosis and
treatment. Furthermore, the physician may place himself at an increased
exposure to liability if he engages in online communication about a new
medical condition as opposed to an ongoing condition that the physician
77
has been managing.
The American Medical Association (AMA) recently released
guidelines about online medical consultations, stressing that they only
should be conducted with established patients and should only be done
in certain circumstances. 7 8 "E-visits are not intended for new patients or
for established patients with an urgent medical issue, a condition with a
significant visual component, such as a rash, or one requiring a physical
exam. Those patients would be asked to visit the patient's practice for
an on-site evaluation."7 9
B. FederalRegulation of Online Medical Consultation
Regulation of the practice of medicine has been traditionally
reserved to states by Tenth Amendment police power; because the
regulation of the practice of medicine was not a power specifically
granted to Congress, it falls under the Tenth Amendment. Under the
police power, states have the power to enact regulations to protect the
public health and safety of their citizens.8 1
But the nature of telemedicine and cybermedicine is such that the
relationship between doctor and patient crosses state, sometimes even
national lines. So there is a strong argument that the federal government
could regulate this area under the commerce clause. 82 The Constitution
gives Congress the power to "regulate Commerce with foreign Nations,
and among the several States . . . ."83 Courts have held that the Internet
74. Id.
75. Id.
76. Id.
77. Id.
78. AM. MED Ass'N, supra note 5.
79. Id.
80.

U.S. CONST. amend. X.

81. Id.
82. U.S. CONST. art. I, § 8, cl. 3; see also Carmen E. Lewis, My Computer, My Doctor:A
ConstitutionalCallfor Federal Regulation of Cybermedicine, 32 Am. J.L. & MED. 585, 600-01
(2006).
83. U.S. CONST. art. I, § 8, cl. 3.

66

JOURNAL OF TECHNOLOGYLAW&

POLICY

[Vol. 16

is a part of interstatecommerce. 84 In addition, the use of the Internet has
been analogized to other areas of interstate commerce that transmit
communication across state lines; for example, transmission of
electricity across state lines and transportation services that cross state
lines.8 5 Because online medical consultations can involve the
transmission of medical services across state lines, there is a strong
argument that it should be regulated under the Commerce Clause. 86 I
believe that because of the nature of the Internet, online medical
consultations should be regulated by the federal government.
C. State Regulation of Online Medical Consultations:Hawaii
In 2009, legislators in Hawaii passed a bill allowing the use of the
Internet to establish a physician-patient relationship for online medical
consultations. The Hawaii Medical Association (HMA) 88 voiced its
concerns over the legalization of online medical consultations." The
HMA testified before the Hawaii Legislature that online medical
consultations should only be allowed after a physician-patient
relationship has been established during a prior in-office visit.90 "From
our perspective, we still are a little bit concerned that a relationship can
be established online with no prior relationship." 9 1
Despite the HMA testimony and concerns, in 2009, Hawaiian
legislators passed a law allowing the use of telemedicine to establish a
physician-patient relationship to evaluate or treat a patient. 92 After
enactment of the law, over a six-month period in 2009, more than 4000
patients in Hawaii engaged in online consultations with physicians.9 3
The law in Hawaii defines telemedicine as the establishment of a
physician-patient relationship through the use of telecommunication
services, including real-time video or web conferencing communication
84. Weiner, supra note 54, at 1136 (citing to People v. Hsu, 99 Cal. Rptr. 2d 184, 190
(Cal. Dist. Ct. App. 2000)).
85. Id. (citing to Fed. Power Comm'n v. Union Elec. Co., 381 U.S. 90, 94 (1965)). See
also Am. Libraries Ass'n v. Pataki, 969 F. Supp. 160, 161 (S.D.N.Y. 1997) (stating that "the
internet is analogous to a highway or railroad").
86. Weiner, supra note 54, at 1136.
87. Conde, supra note 2, at 20.
88. The Hawaii Medical Association is a part of the American Medical Association and a
voluntary, professional membership organization for physicians, resident physicians, and
medical students in the state of Hawaii. Hawaii Medical Association, The HMA,
http://www.hmaonline.net/AboutHMA/tabid/430/Default.aspx (last visited May 14, 2010).
89. Conde, supra note 2, at 20.
90. Id.
91. Miller, supra note 44 (quoting April Troutman Donahue, Executive Director of the
Hawaii Medical Association).
92. Id. See also 25 HAW. REV. STAT. § 453-1.3(b) (2010).
93. Thompson et al., supra note 29, at 8.
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or secure web-based communication. 94 The traditional physical exam is
bypassed by discussion of physical symptoms. 95 "Telemedicine services
shall include a documented patient evaluation, including history and a
discussion of physical symptoms adequate to establish a diagnosis and
to identify underlying conditions or contra-indications to the treatment
recommended or provided." 96 The standard of care is lower than that of
a traditional face-to-face and in-office encounter than that of a
physician-patient relationship that does not have a face-to-face
encounter; for example, it is similar to that of an on-call doctor covering
for another doctor in his practice over the phone. 97 They do state that
issuing a prescription based on an online questionnaire is not an
acceptable standard of care. 98 The law also requires that the online
physician be licensed in Hawaii. 99
In essence, a physician with a valid medical license in Hawaii may
provide an online medical consultation with a patient he has never met
before and may prescribe medication to this patient, so long as more is
done in the encounter than just reviewing an online questionnaire that
the patient submits.' 00

94. "'Telemedicine' means the use of telecommunications services, including real-time
video or web conferencing communication or secure web-based communication to establish a
physician-patient relationship, to evaluate a patient, or to treat a patient." 25 HAw. REV. STAT. §
453-1.3(b) (2010).
95. Id. § 453-1.3(c).
96. Id. § 453-1.3(b).
97. Id § 453-1.3(d).
Treatment recommendations made via telemedicine, including issuing a
prescription via electronic means, shall be held to the same standards of
appropriate practice as those in traditional physician-patient settings that do not
include a face to face visit but in which prescribing is appropriate, including
on-call telephone encounters and encounters for which a follow-up visit is
arranged.
98. Id. (stating that "[i]ssuing a prescription based solely on an online questionnaire is not
treatment for the purposes of this section and does not constitute an acceptable standard of
care.").
99. Id. § 453-1.3(f).
A physician shall not use telemedicine to establish a physician-patient
relationship with a patient in this State without a license to practice medicine in
Hawaii. Once a provider-patient relationship is established, a patient or
physician licensed in this State may use telemedicine for any purpose,
including consultation with a medical provider licensed in another state,
authorized by this section, or as otherwise provided by law.
100. See id
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D. State Regulation of Online Medical Consultations: Texas
The Texas Medical Practice Act defines the practice of medicine as:
[The] diagnosis, treatment, or offer to treat a mental or physical
disease or disorder or a physical deformity or injury by any
system or method, or the attempt to effect cures of those
conditions, by a person who: (A) publicly professes to be a
physician or surgeon; or (B) directly or indirectly charges money
or other compensation for those services. 101
Texas also has laws that govern online medical consultations in
Texas and they are stricter than those in Hawaii, but very similar to the
FSMB Model Guidelines.1 0 2 Title 22, Chapter 174 of the Texas
Administrative Code regulates the use of the Internet in medical
practice.103 Physicians who utilize the Internet for online consultations
of patients located in Texas are required to ensure a "proper" physicianpatient relationship is established prior to the online interaction,
including establishing the identity of the person requesting services,
establishing a diagnosis through the use of history, physical exam,
diagnostic and laboratory testing and ensuring the availability of proper
follow-up care. 104 The Texas Medical Board has made it clear in the
press that there must be a pre-existing established physician-patient
relationship prior to the online consultation, "an online or telephone
exam [is] inadequate if doctors and patients had not met in person and
[is] 'not allowed under our rules."" 0
101. 3 TEX. Occ. CODE ANN. § 151.002(a)(13) (West 2010).
102. 22 TEx. ADMIN. CODE ANN. § 174.4 (West 2010).
103. Id.
104. Evaluation of the Patient. Physicians who utilize the Internet must ensure a proper
physician-patient relationship is established that at a minimum includes:
(1) establishing that the person requesting the treatment is in fact who the
person claims to be;
(2) establishing a diagnosis through the use of acceptable medical practices
such as patient history, mental status examination, physical examination,
and appropriate diagnostic and laboratory testing to establish diagnoses and
identify underlying conditions and/or contra-indications to treatment
recommended/provided;
(3) discussing with the patient the diagnosis and the evidence for it, the risks
and benefits of various treatment options; and
(4) ensuring the availability of the physician or coverage of the patient for
appropriate follow-up care.
22 TEX. ADMIN. CODE ANN. § 174.8(a) (West 2010).
105. Miller, supra note 44 (quoting Mari Robinson, Executive Director of the Texas
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Of note, Texas law has a higher standard of care for this area than
Hawaii; they require the same standard of care as those in a traditional
face-to-face and in-office setting.106 It may be difficult for doctors that
engage in online medical consultations to provide the same standard of
care as those in a traditional face-to-face setting, because they cannot
examine the patient and obtain all the necessary information.107
The Texas Medical Board has received complaints of adverse events
that have happened when physicians have treated patients without
actually seeing them. 08 Physicians who violate these rules are subject to
license suspension or revocation. o0Sanctions are determined on a caseby-case basis." 0 Several Texas physicians have been subject to
disciplinary action over the past few months for prescribing medications
to patients they never actually saw in a face-to-face encounter."'
Several doctors have been sanctioned for prescribing dangerous drugs
without establishing a proper physician-patient relationship. 2 Another
failed to comply with requirements and guidelines for practicing
telemedicine by writing refill prescriptions for three patients whom he
never saw, whose prior prescriptions he never reviewed, and further, he
did not document any therapeutic evaluation that would establish the
basic need for the medication. 113 The patients were located in Florida
and the prescriptions were written to be filled in Florida, where he has
never been licensed to practice medicine.'14
Texas law does have some similarity to the law in Hawaii. Both
states establish that online questionnaires are not an acceptable standard
Medical Board). See accord Conde, supra note 2, at 19.
106. 22 TEX. ADMIN. CODE ANN. § 174(b)-c (2010).
Treatment and consultation recommendations made in an online setting,
including issuing a prescription via electronic means, will be held to the same
standards of appropriate practice as those in traditional (face-to-face) settings.
An online or telephonic sole evaluation by questionnaire does not constitute an
acceptable standard of care.
107. Kelly K. Gelein, Are Online Medical Consultations a Prescriptionfor Trouble? The
UnchartedWaters of Cybermedicine,66 BROOKLYN L. REv. 209,236 (2000).
108. Conde, supra note 2, at 18.
109. Id
110. Id.
111. Press Release, Texas Medical Board, Medical Board Disciplines 70 Doctors and
Issues 671 Licenses (Feb. 17, 2010) (on file with author), availableat http://www.tmb.state.tx.
us/news/press/2010/021710.php (listing and describing various physician ethical violations,
some based on a physician prescribing drugs to individuals with whom they failed to form
patient-physician relationship, including their lack to reviewing medical history).
112. Id
113.

Id.

114. Id.
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of care 1 5 and that the physician must be licensed in the same
jurisdiction where the patient resides.116
The TMB has stated that rules governing this area are in flux, and
they presented proposed changes to the rules during the April 2010
board meeting.'1 These rules were published in the Texas Register for a
thirty-day comment period.' They were presented again at the June
2010 board meeting, at which time there was an opportunity for public
comment.119 The proposed rules broaden the use of telemedicine in
Texas.120 One proposed rule would allow the use of telemedicine for all
patient visits, including initial evaluations to establish a proper
physician-patient relationship, if the services are provided at an
established medical site. 12 1 An established medical site is defined as "[a]
location where a patient will present to seek medical care where there is
a patient site presenter and sufficient technology and medical equipment
to allow for an adequate physical evaluation . . . ."122 The proposed rule
specifically requires a defined physician-patient relationship and
specifically provides that "a] patient's home is not considered a[n]
However, if the patient has a new
established medical site."'
condition, a patient site presenter must be available.1 24 It is up to the
discretion of the distant site physician to determine if a patient site
presenter is necessary for a previously diagnosed condition.I
According to the recently implemented rules, if the use of
telemedicine is at a location other than an established medical site, a
physician can provide services for previously diagnosed conditions if he
has seen the patient at least once previously in a face-to-face encounter
or if the patient has been referred to the physician by another physician
These proposed regulations
who has done an in-person evaluation.
include a requirement that all patients engaging in these telemedicine
services must be seen by a physician in an in-person evaluation at least

115. 22 TEX. ADMIN. CODE ANN.

§ 174.8(b)

(West 2010).

116. "Physicians who treat and prescribe through technology are practicing medicine and
must possess appropriate licensure in all jurisdictions where their patients presently reside." 22
TEx. ADMIN. CODE § 174.12(c) (2010).
117. Id. at 18-19.
118. See Texas Medical Board, Board Rule Changes Proposed, http://www.tmb.state.tx.us/
rules/proprules mb.php (last visited May 14, 2010).
119. Id.
120. See 22 TEx. ADMIN. CODE ANN. § 174 (West 2010).
121. Id. § 174.6(a).
122. Id. § 174.2(2).
123. Id.
124. Id. § 174.6(b).
125. Id.
126. Id. § 174.7(a).
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once a year.127
The proposed rule also provides that an established patient's new
symptoms may be evaluated via telemedicine if the physician requests a
face-to-face visit within seventy-two hours.1 28 The physician cannot
continue rendering telemedicine series for the new symptoms if the
patient is not seen within seventy-two hours.129 A face-to-face visit is
not required if the symptoms resolve.' 3 0
One implemented rule changed the part of the statute involving
treatment by adding one word, solely; "an online or telephonic
evaluation solely by questionnaire does not constitute an acceptable
standard of care."1 It is possible that the addition of the word "solely"
will allow more online consultations to occur if more is done than just
the questionnaire; for example, more discussion or interaction with the
patient or examination by Webcam. Another change included not
requiring a physical examination if it is "not warranted by the patient's
mental condition."' 32 The proposed rules were voted on and passed
during their August 2010 board meeting.133
Overall, I agree with the current laws in Texas and believe that
online medical consultations, although a very cost effective and
efficient mechanism for interacting with patients, should be limited to
patients with whom the physician has an established relationship.
E. Problems with Regulation
There is no uniform state law. A physician must be licensed in each
state where the patient he is consulting with resides. With the nature of
the Internet, it is possible for a physician to consult with a patient
anywhere in the United States and anywhere in the world. It would be
difficult and expensive for a physician to maintain licensing in all fifty
states if he desires to consult with any patient that may desire an online
consultation. In Texas, initial application for a medical license costs
$885; initial registration fee costs $448.50 for one year.134 The current
fee for subsequent registrations is $809.00 every two years and must be
127. Id. § 174.7(b).
128. Id. § 174.7(e).
129. Id.
130. Id.
131. Id. § 174.8(c).
132. Id. § 174.8(a)(2).
133. Board Meeting Minutes, Texas Medical Board, (Aug. 27, 2010) (on file with board),
available at http://www.tmb.state.tx.us/professionals/calendar/minutes/doc/2010/aug25/FullB
ardMinutes.htm.
134. Texas Medical Board, Physician Initial License Registration Fee, http://www.tmb.
state.tx.us/professionals/physicians/licensedlinitialRegistrationFees.php (last visited May 14,
2010).
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paid to maintain the license.' 35 Also, even though most states have
similar basic requirements, for example, passing all three portions of the
USMLE licensing exams, 36 some states have specific requirementsmedical licensure in Texas requires passing the Texas Medical
Jurisprudence Examination. 37 It also takes many months to obtain
licensure.138 All of these factors may make it difficult to comply with
multiple state licensing requirements.
Texas does have a regulation that allows doctors who are licensed to
practice medicine in another state who are engaging in telemedicine in
Texas to obtain a special urpose telemedicine license to practice
Although the licensing procedure is
medicine across state lines.
slightly easier and cheaper than obtaining the full medical license in
Texas, the out of state telemedicine doctor still must take and pass the
Texas Medical Jurisprudence Exam.140 However, if the doctor provides
only episodic consultation services requested by a physician licensed in
Texas who practices in the same specialty, the consulting doctor does
not have to obtain a Texas medical license or a special purpose
license.' 4 '
It is unlikely that an out-of-state doctor with a Texas Telemedicine
license would be able to legally practice cybermedicine in the State of
Texas under the current regulations, unless the doctor provides
consultation services to a state licensed doctor in Texas.142 In addition,
the newly implemented rules that were discussed earlier also include
changes that limit the practice of telemedicine by out-of-state physicians
even more. One rule changes the name of the license to the "out-of-state
telemedicine license" and limits the scope to "the interpretation of
diagnostic testing and reporting results to a physician fully licensed and
located in Texas or for the follow-up of patients where the majority of
patient care was rendered in another state .... 143
A solution to the licensing issues may be to change state laws to
allow doctors that have a valid full medical license in their state to
legally practice telemedicine and cybermedicine in the consulting state.
135. Id.

136. Federation of State Medical Boards, State Specific Requirements for Initial Medical
Licensure, http://www.fsmb.org/usmleeliinitial.html (last modified July 2010) [hereinafter
State Requirements].
137. 22 TEx. ADMIN. CODE ANN. § 172.12(a)(5) (West 2010).
138. Texas Medical Board, Frequently Asked Questions-Physician Applicants,
http://www.tmb.state.tx.us/professionals/physicians/applicants/plq.php (last visited Mar. 13,
2011).
139. 22 TEX. ADMIN. CODE ANN. § 172.12(2)(l)-(5) (West 2010).
140. Id. § 172.12(a)(5).
141. 3 TEx. OCC. CODE ANN. § 151.056(b)(1) (2010).
142. Id.
143. 22 TEx. ADMIN. CODE ANN. § 172.12(c) (West 2010).
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An alternative to that would be to modify current consulting exception
laws to include telemedicine and cybermedicine. However, states may
be reluctant to allow this. Plus, if all states do not agree to the same
changes, it would not have much effect overall.
A better solution would be to either develop a uniform national
licensure system, similar national licensing is available in the Veterans
Administration medical system,144 or to at least develop a uniform
national licensure system for physicians that are participating in online
medical consultations, have limited licensing available for those
engaging in telemedicine or have reciprocity agreements between states.
"A national licensure system could cure both the inconsistencies in
state-to-state requirements and the lack of coordination between state

regulatory boards." 1 45
Perhaps by creating a uniform system, it would be easier for
physicians to obtain and maintain licensure in multiple states, and
would also provide a method of monitoring those physicians that are
engaging in online medical consultations. Currently, there is the
National Practitioner Database that monitors physician complaints and
disciplinary actions.146 But this database is not available to the general
confidential and is
public-information in this database is considered
only released to certain healthcare entities. 147 It is described as an alert
or flagging system.14 8 Perhaps, it would seem necessary to create a

144. American Medical Association, Physician Licensure: An Update of Trends,
http://www.ama-assn.org/ (follow "Advocacy Resources" hyperlink; then follow Physician
Licensure: An Update of Trends" hyperlink).
145. Patti Dobbins, Comment, Provision of Legal and Medical Services on the Internet:
Licensure and Ethical Considerations,3 N.C. J.L. & TECH. 353, 361 (2002).
146. U.S. Department of Health and Human Services, National Practitioner Data Bank,
http://www.npdb-hipdb.hrsa.gov/ (follow "About Us" hyperlink) (last visited May 14, 2010).
147. Id.

148.
[The legislation that led to the creation of] [t]he NPDB was enacted because
the U.S. Congress believed that the increasing occurrence of medical
malpractice litigation and the need to improve the quality of medical care had
become nationwide problems that warranted greater efforts than any individual
state could undertake. The intent is to improve the quality of health care by
encouraging state licensing boards, hospitals and other health care entities, and
professional societies to identify and discipline those who engage in
unprofessional behavior; and to restrict the ability of incompetent physicians,
dentists, and other health care practitioners to move from state to state without
disclosure or discovery of previous medical malpractice payment and adverse
action history. Adverse actions can involve licensure, clinical privileges,
professional society membership, and exclusions from Medicare and Medicaid.
JOHN D. DA SILVA, OXFORD AMERICAN HANDBOOK OF CLINICAL DENTiSTRY 651 (2008).
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CyberDoctor Practioner Database that would be open to the public, in
order to monitor the activities of online medical consultation doctors
and to give patients an easily accessible method of getting information
on the doctors providing online services.1 49
The implementation of a national licensing program, or national
cybermedicine program, would make it easier to implement such a
database, provided that in order to get your national cybermedicine
license you would have to register in the database and keep the
information contained in it updated after completing a certification
process.' 5 0 They could also implement rules about information that the
doctor must provide on the website, for example a picture, resume,
information about his training, board certification.' 1 In sum, a separate
agency governing the practice of Internet medicine may be a solution to
regulate cybermedicine.
States are resistant to national licensure of physicians. The
arguments that some states have for requiring full licensure for
telemedicine and cybermedicine is for protection of the residents of the
states:
This offers the most protection to state residents, as those who
would choose to apply for licensure in order to practice
telemedicine into a state would be required to go through the
same initial screening process for quality and character as any
other applicant. Furthermore, those practicing into the state via
telemedicine would be subject to the same licensure and
disciplinary laws as physicians physically located in the state.' 52

The NPDB is primarily an alert or flagging system intended to facilitate a
comprehensive review of health care practitioners' professional credentials.
The information contained in the NPDB is intended to direct discrete inquiry
into, and scrutiny of, specific areas of a practitioner's licensure, professional
society memberships, medical malpractice payment history, and record of
clinical privileges. The information contained in the NPDB should be
considered together with other relevant data in evaluating a practitioner's
credentials; it is intended to augment, not replace, traditional forms of
credentials review.
Western Litigation, Inc., Professional Liability Regulatory Reporting for Healthcare
Organizations, http://www.westemlitigation.com/general-professional liability-regulatoryrep
orting.html (last visited Mar. 13, 2011).
149. See Dobbins, supra note 145, at 371.
150. Id. at 364, 370-71.
151. The American Medical Association has established guidelines to regulate information
doctors provide on their websites, such as authorship and quality of medical content.
152. Ross D. Silverman, Regulating Medical Practice in the Cyber Age: Issues and
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The uniform standard would have to be adopted by each state
legislature and then coordinated within the existing state regulatory
boards in order to preserve their right to license physicians in the new
state. 153
Other professions have easier licensing requirements. For example,
in some states, if you have been licensed to practice law in one state a
certain number of years, you can qualify for reciprocity and obtain a
legal license in another state without having to take the bar exam
again.1 54 The practice of medicine is more uniform across the United
States than the practice of law.' 5 5 The practice of medicine is based on
evidence based medicine and for the most part does not vary, especially
in very common diseases. The practice of law is less uniform in that
state laws can vary greatly. It seems that because of the nature of the
practice of law, and the variability in state law, that it would be more
difficult to obtain reciprocity than for medicine.
Diabetes is treated through diet, exercise, medication, and insulin if
necessary. Hpertension is treated through diet, exercise, and
The medications used are pretty standard as well.
medications.
the
laws
of divorce, for example, community property, can
However,
differ dramatically in neighboring states.1 57 So, if the practice of
medicine is more uniform than the practice of law, why is this area
more resistant to the idea of reciprocity?
Similarly, because of the increased need for nurses, and the difficulty
of obtaining a license in each state that they wanted to practice, a
uniformed licensing act was developed by the National Council of State
Boards of Nursing entitled, the Interstate Nurse Licensure Compact
(Compact)." Under the Compact, a nurse that is licensed to practice in
a state that is under the Compact may practice without getting a new
license in any other state that is a part of the Compact.159 The Compact
also provides for cross-state harmonization of standards.1 60 "A state
Challengesfor State MedicalBoards, 26 AM. J.L. & MED. 255, 268 (2000).
153. Dobbins, supra note 145, at 361.
154. See National Conference of Bar Examiners, http://www.ncbex.org/ (follow
"Comprehensive Guide to Bar Admission Requirement 2011" hyperlink). Center for
Telemedicine Law, Telemedicine and Interstate Licensure: Findings and Recommendations of
the CTL Licensure Task Force, 73 N.D. L. REv. 109, 110 (1997).
155. Center for Telemedicine Law, supra note 154, at 110.
156. Ruchi Mather & Melissa Conrad Stoppler, Diabetes Treatment, MEDICINENET.COM,
http://www.medicinenet.com/diabetestreatment/article.htm.
157. See generally IRS, Part 25, Ch. 18 Community Property, http://www.irs.gov/irm/part
25/irm 25-018-001.html (last visited May 23, 2011).
158. National Council of State Boards of Nursing, About, Nurse Licensure Compact
(NLC), www.ncsbn.org/156.htm (last visited May 14, 2010).
159. Id.
160. Id.
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may be willing to harmonize its standards rather than submit to a
national standard. Harmonization of standards may be a more
achievable and acceptable means of preserving each state's right to
regulate professionals."l 6 ' There are currently twenty-four states that
have adopted the Compact, including Texas, and one state is pending
becoming a part of the Compact.'
"It is striking that many state
legislatures seem so willing to allow for mutual recognition of nurses
yet remain so adamantly opposed to such a licensing scheme for
physicians."l 63 The fact that states can accept uniform licensing for
nurses suggests that doctors could be subject to similar regulations in a
less burdensome system while still protecting the states' interest in
protecting the general welfare of the public.
If the country is going to head in the direction of allowing online
medical consultations, which seems very likely, it may be best to
establish uniform licensing requirements, at least for cybermedicine, to
allow for harmonizing standards of care and for better, more effective
monitoring of doctors engaging in online medical consultations. It
would not necessarily be a way to make it easier to engage in online
medical consultations but would be a better way of monitoring this
activity.
Another problem with the legislation in this area is that the focus of
enforcement is on physicians through fines, suspension, or revocation of
license,164 rather than holding some accountability to the corporations
providing these online consultation services. I believe that enforcement
should be directed to the corporations that are hiring the doctors and
providing the vehicle for online medical consultations between doctor
and patient.
F. Examples of Online Medical Services that are CurrentlyAvailable
Online medical consultations may have a proper role in certain
situations-if the doctor and patient have a pre-existing relationship, for
chronic conditions that need a simple follow-up appointment for a blood
pressure or blood sugar check, and for patients in rural areas. But online
consultations should not be allowed for certain situations that may
require more than a mere conversation-for example, UTIs, ear
infections, and sexually transmitted diseases.
Another area that may be an appropriate setting for online medical
161. Dobbins, supra note 145, at 362.
162. National Council of State Boards of Nursing, Map of NLC States, https://www.ncsbn.
org/158.htm (last visited May 14, 2010).
163. Ronald L. Scott, Cybermedicine and Virtual Pharmacies, 103 W. VA. L. REv. 407,

464 (2001).
164. Conde, supra note 2, at 18.
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consultations is in the area of psychotherapy. Behavioral telehealth,
providing mental health services with the use of telecommunications
technology, has been available for many years.165 In 1997, during a sixmonth deployment to the Persian Gulf, the U.S. Navy used telemedicine
for psychiatric consultations on board the U.S.S. George Washington.166
Psychiatric evaluations were conducted between sailors on the ship and
a Navy psychiatrist 5000 miles away at Bethesda Naval Hospital.167
Traditionally in the setting of psychotherapy, there is no physical exam,
so it would be appropriate for a therapist to interact with the patient by
Webcam, providing therapy and counseling. This could be similar to
suicide hotlines that have been around for many years. Extending those
services via online medical consultations would be a proper use of this
technology.
provides an online medical consultation,
Kooldocs.com
prescriptions, doctor's excuses for work and school.16 8 Initial
consultation is $100, follow-up is $80.169 They do not accept medical
insurance, only credit cards, but state that their services are "less
expensive than the average medical insurance deductible."' 7 0 They only
treat "acute simple medical conditions such as bronchitis, colds, coughs,
flu, ear infections, sinus infections, laryngitis, sore throats, upper
respiratory infections, UTIs, smoking cessation, shingles, athlete's foot,
rashes, insomnia, weight loss, herpes,"' 7 1 and do not treat chronic
ongoing conditions, like diabetes, cancer, congestive heart failure, chest
pain, or abdominal pain.172 They advise anyone with these symptoms to
contact their own office based physician or call 911.173
The website explains their three-step diagnosis and treatment
process. 174 The first step is defined as the "Medical Record Retrieval
and Review" step.175 In this step, the patient fills out a complete history
and physical form providing a chief complaint.176 The physician then
165. MARC DIELMAN ET AL., TELEPSYCHOLOGY GUIDELINES 2 (2009), available at

http://www.ohpsych.org/resources/1/files/Comm%20Tech%20Committee/OPATelepsychology
Guidelines41710.pdf.
166. Larry C. James & Raymond A. Folen, Behavioral Telehealth: Using Telemedicine to
Expand BehavioralMedicine Services, 13 J. HEALTHCARE INFO. MGMT. 15, 16 (1999), available
at http://www.himss.org/content/files/jhim/13-4/himl3403.pdf.
167. Id.
168. KoolDocs, www.kooldocs.com (last visited May 1, 2010).
169. Id.
170. Id.
171. Id.
172. Id.
173. Id.
174. Id.
175. Id.
176. Id.
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retrieves and reviews the patient's history and physical form via email.' 7 7 The second step is the "Physician Tele-consult" step.' In this
step, the physician contacts patient via telephone and e-mail to review
the patient's chief complaint.179 The last step is the "Prescription(s)
and/or Recommendations" step.'8s In this step, the physician prescribes
medications and makes recommendations for further treatment.'8 A
prescription is either faxed or called in to the patient's pharmacy.182
The biggest problem with this service is that it is solely done via
telephone or e-mail. 8 3 Thus, the doctor does not actually see the
patient, and some of the conditions they "diagnose" would need to be
visualized in order to be diagnosed. For example, it is difficult to
diagnose rashes and herpes without actually laying eyes on the patient
and looking at the rash.
In the list of ailments that KoolDocs says they can treat,1 it seems
difficult to diagnose an ear infection without touching the patient's ear
and examining it with an otoscope. How can bronchitis be diagnosed
without listening to the patient's lungs? How can Herpes be diagnosed
without visualizing the lesions? Herpes is traditionally diagnosed by
doing a genital exam and obtaining a smear of the lesions that are
observed. * Even if visualized via Webcam, a service which KoolDocs
does not offer, the lesions could be mistaken for something else. 86it
would be dangerous to diagnose someone with Herpes without actually
testing the lesions; you could be treating them for the wrong disease. If
the doctor suspects that someone has herpes, it would also probably be a
good idea to test the patient for other sexually transmitted diseases as
well.
KoolDocs also state that they diagnose and treat UTIs; " however,
UTIs are traditionally diagnosed after performing a urinalysis.18 8 In
addition, if a physician suspects a patient has a UTI, they may want to
177. Id.
178. Id.
179. Id.
180. Id.
181. Id.
182. Id.
183. Id.
184. Id.
185. "Herpes simplex virus (HSV) infection is best confirmed by isolation of the virus in
tissue culture (the criterion standard for diagnosis)." Michelle R Salvaggio, Herpes Simplex,
DiferentialDiagnosis & Work Up, EMEDICINE, http://emedicine.medscape.com/article/218580diagnosis (last modified Dec. 3, 2010).
186. Kooldocs.com, supra note 168.
187. Id.
188. David S. Howes, Urinary Tract Infection, Male: Differential Diagnosis & Workup,
EMEDICINE, http://emedicine.medscape.com/article/778670-diagnosis (last modified Sept. 13,
2010).
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rule out other disorders as well that may mimic the symptoms of a UTI,
for example, sexual transmitted diseases.189 In some cases a UTI can
lead to pyelonephritis, a serious infection of the kidneys that may
require hospitalization, or the symptoms of the UTI can be similar to the
pyelonephritis symptoms.' 90 If the consulting online physician does not
have the capability of receiving accurate vital signs from a patient or
fails to ask questions about a history of a fever, it would be easy for the
online doctor to misdiagnose this case.
Some of the ailments that KoolDocs does diagnose and treat online
may actually be suitable or appropriate over the Internet, for example,
smoking cessation and weight loss.191 Some of the chronic conditions
they do not treat may actually be more suitable for treating in an online
setting. Someone with chronic hypertension who has the use of a
computer and other mHealth technology could visit with his doctor in
an online setting for blood pressure checks and evaluating and
modifying medication. Similarly, a diabetic that simply needs a checkup
could submit his blood sugar measurements online and the doctor could
visit with the patient online and adjust his medications.
Another issue with the KoolDocs site is that the patient fills out a
medical history form.192 This seems like it may be a way for the website
provider to attempt to comply with regulations by saying that the
physician has done a history and physical when it is actually the patient
filling out a history and physical form.
Doctors that provide online medical consultations services to
patients residing in Texas would probably violate Texas law if they do
not have an established relationship with the patient.'9 3 Those doctors
could be subjected to disciplinary action by the Texas Medical Board. 19 4
However, the same encounter with a patient residing in Hawaii would

likely be legal.19 5
Healthcaremagic.com (Healthcare Magic) provides an online chat
with a doctor for the price of anywhere between $9 and $199 depending
on the length of the conversation.196 The service provides qualified
medical practitioners that have a license to practice in their own
country/state.197 Healthcare Magic also offers a "super specialist option:
"Super Specialist Opinion Service enables you to talk to a Senior
189.
190.
191.
192.
193.

Id.
Id.
Kooldocs.com, supra note 168.
Id.
See 22 TEX. ADMIN. CODE § 174.8(a) (West 2010). See, e.g., Press Release, supra note

194.
195.
196.
197.

Id.
See discussion supra Part III.C.
Healthcare Magic, http://www.healthcaremagic.com (last visted May 1, 2010).
Id.
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Cardiologist or Oncologist or a Neurologist (and many more specialists)
over Phone or get a reply from these super specialists over Email."l 98
Healthcare Magic also provides a service where an individual can
purchase services for his parents: "a qualified Doctor will call your
parents on phone for their health assessment."' 99 "You will get a sample
The most
Health Assessment Report for your parents over e-mail."
disturbing part of this service is the lack of patient confidentiality. The
individual offering the services receives a copy of the Health
Assessment Report of their parents' exam. 20 1 Lastly, they provide online
nutrition and dietary consultations. 202
The first legal issue with Healthcare Magic is licensing. A large
number of their doctors practice medicine outside of the United States.
If they are providing online consultation with patients living in Texas or
Hawaii, they would be violating state licensing laws-if not licensed in
those states.20 3 However, if the doctors do not even live in the United
States, and the only punishment for violating these laws is state
disciplinary action, suspension or revocation of license, there is no way
to enforce this law against the doctors. This is why I believe
enforcement should be directed against the companies rather than the
individual doctors.
Even if the Healthcare Magic doctor is licensed within the state of
Texas and engages in an online medical consultation with a patient, he
still could be violating Texas law if he does not have an established
relationship with the patient.204 He could be subject to disciplinary
actions. If similar activity were to occur in Hawaii, and the physician
205
was licensed in Hawaii, the activity likely would be legal.
Healthcare Magic's strongest argument against the illegality of their
activity is that they were not engaging in the practice of medicine in that
they are not diagnosing or treating disease, but merely "chatting" with
the patient and providing them with medical information. However,
they do assess the patient's medical condition206 and assessing is a part
of the diagnostic and treatment process, hence a part of the practice of
medicine.
Elitehealth.com is a concierge medical service that provides online
consultations and prescriptions, but patients do have the ability to make
198. Id. (follow "services" tab).
199. Id.
200. Id http://www.healthcaremagic.com/elderly-care.
201. Id.
202. Id. (follow "Services" tab; then follow "Online Nutritionist and Dietician
Consultation" hyperlink).
203. See discussion supra Parts III.C-D.
204. See discussion supra Part III.D.
205. See discussion supra Part 11I.C.
206. See Healthcare Magic, supranote 196.
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an in-person appointment with the physician and in some cases, and for
an additional fee, the physician will make a house call.20 7 Although it
seems that a prior physician-patient relationship is not required by this
website, at least they do offer some opportunity for follow-up care.208
Consultations are done via live video chat or email.2 09 Similar to the
other websites above, if the patients that use this website live in Texas,
the physicians providing those services may be subject to sanctions if
they do not have an established relationship with the patient.210
The Cleveland Clinic has developed MyConsult online second
opinion services.211 For $565 ($745 if review of pathology is
required),2 12 Cleveland Clinic doctors review an individual's medical
records and diagnostic tests and "render an opinion that includes
treatment options or alternatives and recommendations regarding future
therapeutic considerations." 213 A response is provided within ten to
fourteen days. 2 14 They state that they rely on the patient's local doctor
physical exam findings as part of the consultation process and "[u]sing
the medical history information that you supplied coupled with the test
review, your Cleveland Clinic doctor will provide an opinion on your
diagnosis and treatment recommendation. When possible, your
Cleveland Clinic doctor also may supply references to the latest
literature on your condition." 215 The patient will not be allowed to have
direct communication with doctor but they do provide communication
with an on-call nurse. 2 16 This site is less problematic than the others
because the patient has already been examined by their own physician
and is seeking a second opinion on whatever diagnosis or testing was
done. Also, if the patient's home physician is an active participant in
this interaction, they likely will be covered under traditional

207. Elite Health, Healthcare at a Higher Level, http://www.elitehealth.com (follow
"membership" tab; then follow "concierge Healthcare" hyperlink) (last visited May 1, 2010).
208. Id.
209. Id.
210. See discussion supra Part III.D. See also Press Release, supra note Ill.
211. MyConsult: Second Medical Opinions from Doctors at the Cleveland Clinic,
http://www.eclevelandclinic.org/ (last visited May 1, 2010) [hereinafter MyConsult].
212. Id. (follow the Online Medical Opinion's "information" hyperlink, then follow the
learn more "online medical second opinion" hyperlink; then follow "How much does it cost?"
hyperlink).
213. Id. (follow the Online Medical Opinion's "information" hyperlink).
214. Id.
215. Id. (follow the Online Medical Opinion's "information" hyperlink, then follow the
learn more "online medical second opinion" hyperlink; then follow "What is a Second Opinion"
hyperlink).
216. Id.
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telemedicine laws.2 1 7 However, it is problematic that the doctors are
providing a diagnosis and recommended treatment but will not
communicate with the patient after the diagnosis.
NowClinic provides online or telephone communication,2 1 8 (for
patients that live in Texas the communications are limited to doctors
with whom they have an established relationship in order to comply
with Texas laws). 2 1 9 NowClinic was established by OptumHealth, a
division of UnitedHealth Group.220 MedicalEdge Health Group PA and
Genesis Physicians Group, both in Dallas, Texas Health Care LLC in
Fort Worth and Plano Physician's Group and Village Health Partners,
also in Plano, will allow their physicians to treat patients through
NowClinic. 22 1 Although it states that you must be an existing patient of
the physician that they are communicating with through
NowClinic.com, they also state that "[i]f you want to connect with a
physician right away, login and click one of the buttons under the words
'Talk Now' and NowClinic will then connect you to the first available
physician, specialist or clinician."2 2 2
The NowClinic services start at forty-five dollars for ten minutes; if
during the conversation the patient decides he wants to talk with the
physician longer, the physician will tell him that can only be done at an
additional cost.2 23 They state that the services are not submitted to
insurance companies, Medicare, or Medicaid for reimbursement;
services can only be obtained with the use of a credit or debit card.22 4
217.
(a) A person who is physically located in another jurisdiction but who, through
the use of any medium, including an electronic medium, performs an act that is
part of a patient care service initiated in this state, including the taking of an xray examination or the preparation of pathological material for examination,
and that would affect the diagnosis or treatment of the patient, is considered to
be engaged in the practice of medicine in this state and is subject to appropriate
regulation by the board.
(b) This section does not apply to the act of:
(1) a medical specialist located in another jurisdiction who provides only
episodic consultation services on request to a physician licensed in this state
who practices in the same medical specialty.
3 TEx. Occ. CODE ANN. § 151.056 (a)-(b)(1) (2010).
218. NowClinic, http://Nowclinic.com (last visited May 10, 2010) (follow "patient" tab;
and then follow "take a tour" hyperlink).
219. See id.
220. Id.
221. Joyce Tsai, North Texas Doctors Ready to Chat, DALLAS Bus. J., Jan. 8, 2010,
availableat http://dallas.bizjournals.com/dallas/stories/2010/01/11/story2.html?jstpnpnlk.
222. Nowclinic, supranote 218.
223. Id.
224. Id.
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"During the virtual medical appointment, doctors can treat, diagnose
and prescribe medications to patients for minor and more routine
medical conditions, such as colds, coughs, UTIs, and the like."2 2 5
Although OptumHealth is a division of UnitedHealth Group, it is
separate from UnitedHealth Care.2 26 However, physicians that are a part
of NowClinic must be part of the UnitedHealth Care network.2 2 7
Interestingly, UnitedHealth Care does not reimburse or cover
NowClinic services for patients that have UnitedHealth Care insurance
policies.228 Again, the list of ailments that NowClinic doctors can
diagnose online is questionable; UTIs are diagnosed by history but also
by doin a urinalysis to confirm a suspicion of UTI obtained during the
history.
In order to comply with the laws of Texas, NowClinic has stressed
that the services they provide to patients in Texas are only available
when a doctor-patient relationship has been already established.2 3 0
HMSA, a Blue Cross/Blue Shield affiliate, under a licensing
agreement with Boston-based American Well, provides online medical
consultations.2 3 ' It is available for a fee to all Hawaii residents,
including the uninsured and non-HMSA members. HMSA insures more
than half the state's population. 2 32 This service allows for live
consultations via Webcam. 33 A ten minute visit costs ten dollars for
HMSA members and forty-five for nonmembers.2 34 Although services
can be extended for a fee, administrators believe the majority of calls
can be completed within the first ten minutes. 235 Payment is made
online using a credit card.23 6 Now that the laws in Hawaii allow for a
physician-patient relationship to be developed over the Internet, these
online medical services seem to be in line with the laws of Hawaii. 237
G. PotentialProblems with Online Medical Consultations
There are several problems that a physician may encounter with
225. Tsai, supra note 221.
226. Conde, supranote 2, at 19.
227. Id.
228. Id.
229. Howes, supra note 188.
230. Id. See also Tsai, supra note 221.
231. Jaymes Song, In Hawaii, The Doctor is Always in Online, Fox NEWS, Jan. 15, 2009,
http://www.foxnews.com/wires/2009janl 5/0,4675,webdoctorvisits,00.html.
232. Id.
233. Id.
234. Id.
235. Id.
236. Id.
237. See HAW. REv. STAT. § 453-1.3(D) (West 2010).
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online medical consultations, including assessing patients without
physical exams, potential for patient overuse or abuse, problems with
prescribing medications and privacy concerns.
1. Lack of Physical Exam
The physician may not obtain enough information during the online
consultation to make a diagnosis and provide treatment. The greatest
limitation in the online exam is the inability to do a physical
examination. The physical examination is the hallmark of the in-person
doctor visit. "Physical examination abilities are critical skills for
assessing patients and are of lasting value." 238
In a face-to-face encounter, for billing purposes, a doctor must do
certain elements of a physical exam in order to receive full payment.
Historically, a comprehensive physical exam includes a general survey,
vital signs, examination of the skin, palpation of the neck, auscultation
of the heart and lungs, auscultation and palpation of the abdomen,
palpation the pulses in all four extremities, testing reflexes, mental
status exam, and rectal and genital exams.239 An exam on a patient that
the doctor has an established relationship with is more focused based on
the patient's chief complaint. 240 Often the physician uses most of his
senses in the physical exam (touch, sight, hearing, smell).
With cybermedicine, physicians are stripped of their ability to use
the sense of touch and smell. In the case of online consultations done
solely through email, the sense of hearing and sight are absent as well.
The cyberconsultation presents an incomplete physical exam, an
incomplete picture of the problem that the patient is experiencing, and
incomplete information about the patient's health. This incomplete
information may cause misdiagnosis and inapproqriate treatment of the
patient's illness which is dangerous for the patient.
2. Potential for Patient Overuse or Abuse
A potential problem with online medical consultations is the
potential for patient overuse or abuse. Physician groups have attempted
to address this issue with suggesting that physicians be careful not to
238. DIANE ELLIOT & LINN GOLDBERG, FUNDAMENTALS OF CLINICAL PRACTICE 150 (Mark
B. Mengel et al. eds., 2002).
239. LYNNs BICKLEY & PETER G. SZILAGVI, BATES' GUIDE TO PHYSICAL EXAMINATION AND
HISTORY TAKING 10-13 (Lippincott Williams & Wilkins, 8th ed. 2003).
240. Id. at 9, 68.
241. "Moreover, the consulting cyberdoctor is left to rely on the medical history that is
supplied by the patient, which may be incomplete or falsified in order to obtain a desired
treatment." Weiner, supra note 54, at 1117, n. 74 (citing Jane E. Brody, On-Line Health Care
for the Savvy Surfer, N.Y. TIMES, Aug. 31, 1999, at F6).
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assume that patients are overusing or abusing the system but may have a
clinical cause for the over-activity.242 It is recommended that a patient
in this situation have an in-person evaluation or be referred to a
physician that can provide follow-up care.24 3 The physician should
directly address the concern with the patient during the online
encounter. 2 4
3. Problems with Prescribing Medication
The physician may also encounter problems with prescribing
medication, such as giving a prescription to someone that has not
provided all the necessary medical history or prescribing medicine to
someone that is not who they say they are. Recommendations include
providing non-prescription recommendations until a face-to-face
consultation can occur, prescribing a small number of doses to hold
over the patient until he can see the doctor in person or issuing
prescriptions when the physician feels that he has obtained sufficient
information and that he feels comfortable prescribing the medication.2 4 5
Scheduled controlled medication is never appropriate to prescribe in an
online setting.246 Physicians should also strongly stress to the patient
that if they are not following up with the online physician in an inperson setting, they should share a record of the online encounter with
their primary care physician. 247
4. Privacy and Identification Concerns
Another concern in this area is with privacy and identification
verification. Even in face-to-face interactions, there are tremendous
problems with medical identity theft, and there is an even greater danger
for this with online service.248 For the most part, the only thing that
needs to be provided is a credit card number, and in the states that do
reimburse, possibly health insurance information. But with the informal
nature of the Internet, someone can easily use someone else's credit

242.

NAT'L WORKING GRP., PROVIDER CONSIDERATIONS FOR THE PRACTICE OF ONLINE

CARE 3, http://www.americanwell.com/ProviderConsiderationsForThePracticeOfOnlineCare.
pdf (last visited May 1, 2010).
243. Id.
244. Id.
245. Id. at 4.
246. Id.
247. Id.
248. Ellen Messmer, Medical Identity Theft Strikes 5.8% of U.S. Adults,
COMPUTERWORLD, Mar. 3, 2010, http://www.computerworld.com/s/article/print/9164979
Medical identitytheft_strikes_5.8_of U.S._adults?taxonomyName=Privacy&taxonomyld=84.
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249

card or health insurance information.
There is also a concern that because there is little oversight in this
area, it would be very simple for an unlicensed doctor, or even a doctor
not licensed in the state where he is providing services, to participate in
online consultations. 250 Plus, with the nature of the Internet, anyone
could pose as a doctor and offer online medical consultations. The
patient does not know whether or not the doctor he is speaking with is
licensed and may not know how to find this information out or may not
even care.
Although this information can be checked online, there is no way for
the patient to actually know the person they are interacting with is
actually who they say they are. Plus, if the clock has already started
ticking and they have already entered their credit card information, at
that point, they may just want to get the consultation done with and get
what they paid for. Who is protecting these patients?

IV. REIMBURSEMENT

FOR ONLINE MEDICAL
CONSULTATIONS SERVICES

Although Medicare and Medicaid reimburse for telemedicine
services in limited circumstanceS, 251 they have not started to reimburse
for online medical consultations. However, a few private insurers in
some states have begun to reimburse for online medical
consultations.2 5 3 At this point, online medical consultations are mostly
paid for out-of-pocket. Lack of reimbursement in this area is a
significant barrier to fully implementing online medical consultations.
A. Medicare
Medicare is federal health insurance for those individuals sixty-five
years and older that qualify for Social Security benefits.2 5 The
Balanced Budget Act (BBA) of 1997 authorized some Medicare
reimbursement for telehealth services.2 55 Beginning January 1, 1999,
Medicare began paying for "teleconsultations" in areas that were
249. See Song, supra note 231.
250. Ranney Wiesemann, On-Line Or On-Call? Legal and Ethical Challenges Emerging
in Cybermedicine, 43 ST. Louis U. L.J. 1119, 1147-48 (2009).
251. See CTR. FOR TELEMED. LAW, supra note 23, at 2-6.

252. Accord id.
253. See Chin, supra note 10.
254. Centers for Medicare and Medicaid Services, Medicare Eligibility Tool,
http://www.medicare.gov/MedicareEligibility/home.asp?version=default&browser-IE%7C7%
7CwinXP&language=English (last visited May 14, 2010).
255. See CTR. FOR TELEMED. LAW, supranote 23, at 2-6.
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identified as "rural health professional shortage areas."2 56
Reimbursement in these geographic areas included initial, follow-up, or
confirmatory teleconsultations in hospitals, outpatient facilities, or
medical offices.257 Because the teleconsultation that they reimburse for
is a substitute for a "face-to-face" or in-office consultation, Medicare
requires a certain level of interaction between the patient and consulting
practitioner during the teleconsultation, like discussing the problem
directly with the patient rather than solely a conversation between the
doctors.2 5 8
The Benefits Improvement and Protection Act (BIPA) of 2000
improved teleconsultation reimbursements but still maintained
geographic limitations and limitations on the telehealth services eligible
for reimbursement. 259At this point, reimbursement is only allowed for
certain teleconsultations that occur in Health Professional Shortage
Areas (HPSAs). 26 0 HPSAs are defined as rural or urban areas which the
Secretary of Health and Human Services determines has a health
manpower shortage and which is not reasonably accessible to an
adequately served area, a population group which the Secretary
determines has such a shortage or a public or nonprofit private medical
facility or other public facility which the Secretary determines has such
a shortage.2 6 1
Under current federal law, physicians can be reimbursed for use of
an interactive telecommunications system for telemedicine services
under Medicare Part B262 Interactive telecommunications systems are
256. U.S. Department of Health and Human Services: Health Resources and Services
Administration, First Steps of Telemedicine Reimbursement, available at http://www.hrsa.
gov/telehealth/pubs/reimb.htm#site (last modified Dec. 1998) [hereinafter First Steps].
257. Id.
258. Id.
259. See CTR. FOR TELEMED. LAW, supranote 23, at 2-6.

260. Id. at 3.
261. 42 C.F.R. § 410.78(b)(4) (West 2010).
262.
General rule. Medicare Part B pays for office and other outpatient visits,...
professional consultations, psychiatric diagnostic interview examination,
individual psychotherapy, pharmacologic management, end-stage renal diseaserelated services included in the monthly capitation payment (except for one
visit per month to examine the access site), [and] individual medical nutrition
therapy [furnished by an interactive telecommunications system if the
following conditions are met:] (1) The physician or practitioner at the distant
site must be licensed to furnish the service under state law (2) The physician or
practitioner at the distant site who is licensed under State law to furnish a
covered telehealth service described in this section may bill, and receive
payment for, the service when it is delivered via a telecommunications system.
42 C.F.R.

§ 410.78(b) (2010).
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audio and video equipment that allows two-way, real-time
-263
communication between a patient and a physician or practitioner.
Interactive telecommunication systems do not include telephones,
facsimile machines, and electronic mail systems. 264 The physician or
practitioner at the distant site must be licensed to furnish the service
under State law.2 65 "The medical examination of the patient is under the
control of the physician or practitioner at the distant site." 26 6 A
telepresenter is not required unless his presence is deemed medically
necessary as determined by the physician or practitioner at the distant
site.2 6 7
Medicare does not currently reimburse for the review and
interpretation of a previous examination or dermatology photos and
typically does not provide reimbursement for store and forward
technology; 26 8 Medicare only provides reimbursement for store and
forward technology in Alaska and Hawaii under certain specific
situations.2 6 9 Store and forward technology is when an image,
diagnostic test, or some other medium is taken, saved, and forwarded to
another practitioner for review. 270 Examples of store and forward
technology include teleradiology and pathology images, and
cybermedicine interactions in which a practitioner would review prior
diagnostic tests or examinations.271 Store and forward technology
allows the physician or practitioner at the distant site to review the
medical case without the patient being present in person. 272 Medicare
will not cover store and forward technology "because it does not allow
for live interaction between the consulting practitioner and the patient
and the referring practitioner at the rural site."2 73
263. 42 C.F.R. § 410.78(a)(3)(2010).
264. "Interactive telecommunications system means multimedia communications
equipment that includes, at a minimum, audio and video equipment permitting two-way, realtime interactive communication between the patient and distant site physician or practitioner.
Telephones, facsimile machines, and electronic mail systems do not meet the definition of an
interactive telecommunications system." Id.
265. 42 C.F.R. § 410.78(b)(1) (2010).
266. 42 C.F.R. § 410.78(b)(5) (2010).
267. 42 C.F.R. § 410.78(c) (2010).
268. See First Steps, supra note 256.
269. "Exception to the interactive telecommunications system requirement. For Federal
telemedicine demonstration programs conducted in Alaska or Hawaii only, Medicare payment is
permitted for telehealth when asynchronous store and forward technologies, in single or
multimedia formats, are used as a substitute for an interactive telecommunications system." 42
C.F.R. § 410.78(d) (West 2010). See also 42 C.F.R. § 410.78(a)(1); First Steps, supranote 256.
270. 42 C.F.R. § 410.78(a)(1) (West 2010).
271. Ross D. Silverman, Regulating Medical Practice in the Cyber Age: Issues and
Challengesfor State Medical Boards, 26 AM. J.L. & MED. 255, 263-64 (2000).
272. 42 C.F.R. § 410.78(a)(1) (2010).
273. First Steps, supra note 256.
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Currently, Medicare does not reimburse for online medical
consultations.2 7 4 Although online medical consultations could arguably
fit under the definition of telemedicine and there is a Current Procedural
Terminology Code (CPT code) for online medical services, Medicare
does not value this code and blocks payment for this service.27 Under
Medicare telemedicine rules, because a telepresenter is not required, and
because the medical examination of the patient is under the control of
the physician at the distant site, an online medical consultation in which
the consulting doctor visualizes the patient, should be reimbursed by
Medicare, as long as the patient is located in one of the rural HPSAs.
However, online medical consultations done solely by e-mail would not
be reimbursed by Medicare because there is a specific statement in the
law that does not allow reimbursement for consultations done via email.
Medicare likely has the broadest reimbursement for telemedicine
than all forms of insurance, because Medicare reimbursement for
telemedicine happens in any state with HPSAs 278 but only a few private
insurance companies in a few states provide reimbursement. However,
it still has many limitations. In turn, reimbursement for online
consultations will have even more limitations. For example, doctors that
would like to provide telemedicine services for those that live outside of
HPSAs cannot be reimbursed for telemedicine services "even though
the need for those services and the efficacy of those services may match
or exceed the need and efficacy of the services for a patient within the
geographically covered area." 2
Some have argued that if Medicare increases coverage for
telemedicine services, then Medicaid and private insurers would follow
274. See Ray Painter, Medicare Final Rule: Little Good News for Urologists, UROLOGY
TIMES, Dec. 7, 2007, available at http://urologytimes.modemmedicine.com/urologytimes/
Coding+and+Reimbursement/Medicare-final-rule-Little-good-news-for-urologist/ArticleStanda
rd/Article/detailV475195 ("CPT now includes a code for online E&M service (99444). However,
Medicare has chosen not to value this code and also considers this a bundled service, blocking
payment for this service as well."); Sherri Porter, New, Revised CPT Codes Target Online,
Telephone Services, AAFP NEws, Feb. 29, 2008, available at http://www.aafp.org/online/
(stating
en/home/publications/news/news-now/practice-management/20080229cptcodes.html
that "[a]t the present time, Medicare does not pay for any of these codes").
275. Painter, supra note 274. See also American Medical Association, CPT Process, How
a Code Becomes a Code, http://www.ama-assn.org/ama/no-index/physician-resources/3882.
shtml (noting that CPT codes are developed, published, updated, and licensed by the American
Medical Association. Medicare, Medicaid, and a majority of private healthcare payers require
providers to submit CPT codes on claims for services).
276. 42 C.F.R. § 410.78(b)(4).
277. Id. § 410.78(a)(3).
278. Id. §410.78(b)(4).
279. Kirsten Rabe Smolensky, Telemedicine Reimbursement: Raising the Iron Triangle to
a New Plateau, 13 HEALTH MATRIX: J.L. MED. 371, 378 (2003).
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suit and increase coverage as well .280 "Medicaid and private insurers
often follow the lead of Medicare in making reimbursement decisions,
and to a lesser extent, in making quality of care decisions. This may be
due to the massive amounts of federal funding dedicated to health
services research." 28 1 The broader the coverage of telemedicine
services, the more likely that expansion of reimbursement of online
medical consultations will occur as well.
B. Medicaid
Title 19 of the Social Security Act is a state entitlement program that
provides for medical assistance for some low income individuals and
disabled individuals that do not qualify for Medicare.282 The federal
government gives some financial assistance to state governments to aid
them in providing services to these individuals. The State may "(1)
establish its own eligibility standards; (2) determine the type, amount,
duration, and scope of services; (3) set the rate of payment for services;
and (4) administer its own program."28 3 However, in order to receive
federal funds, some federal requirements are mandatory; for example,
they "must provide specific basic services to the categorically needy
populations."2 8 4
States are able to obtain waivers of certain provisions, giving states
greater power and flexibility in their state Medicaid designs, which
allows them to develop new healthcare delivery systems or to
implement experimental systems. 285 This flexibility has allowed some
states the opportunity to develop telemedicine services to Medicaid

280. Id. at 381.
281. Id. at 381 n.45. See also Eleanor D. Kinney, Behind the Veil Where the Action is:
PrivatePolicy Making andAmerican Health Care,51 ADMIN. L. REV. 145, 176 (1999).
282. See CTR. FOR TELEMED. LAW, supra note 23, at 5.

283. Id.
284.
These services are: inpatient hospital services, outpatient hospital services,
prenatal care, vaccines for children, physician services, nursing facility services
for persons aged 21 or older, family planning services and supplies, rural health
clinic services, home health care for persons eligible for skilled-nursing
services, laboratory and x-ray services, pediatric and family nurse practitioner
services, nurse-midwife services, federally qualified health-care services,
ambulatory services of an FQHC that would be available otherwise, and early
periodic screening, diagnostic, and treatment services for children under
age 21.
Id.
285. Id.
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patients.286 Although "CMS has not formally defined telemedicine for
the Medicaid program, and Federal Medicaid law does not recognize
telemedicine as a distinct service, . . . reimbursement for Medicaid

services is one of the options states have as a cost-effective alternative
to the more traditional ways of providing [face-to-face] medical
care. ,,287
Most states do provide for some telemedicine reimbursement.288
Medicaid defines Telehealth or Telemonitoring as "the use of
telecommunications and information technology to provide access to
health assessment, diagnosis, intervention, consultation, supervision and
information across distance." 289 Telecommunication devices include
"telephones, facsimile machines, electronic mail systems, and remote
patient monitoring devices which are used to collect and transmit
patient data for monitoring and interpretation." 290 Although telehealth
and the technologies used in telehealth "are not considered
telemedicine, they may nevertheless be covered and reimbursed as part
of a Medicaid coverable service under section 1905(a) of the Social
Security Act such as laboratory service, x-ray service or physician
services."291
"[M]ost state Medicaid programs provide reimbursement for health
care-related transportation costs." 292 In order to attempt to save money
on transportation costs, "[a] number of states with telemedicine
programs entered into collaboration with state Medicaid programs to
develop telemedicine reimbursement policies."2 9 3 Currently, twentyseven state Medicaid programs provide some reimbursement for
telehealth services. 2 94 The majority of telehealth services are seen in the
area of behavioral health.29 1 "To date, the Texas Medicaid program has
only reimbursed hub site providers (providers not located in the same
physical location as clients) for consultation or interpretation" services,
but does not reimburse for any direct patient services. 96
286. "Under sections 1915(b) and 1115 of the Social Security Act, these waivers allow
states to develop innovative health care delivery or reimbursement systems and allow for
statewide health care reform experimental systems without increasing costs." Id.
287. Id.
288. Id.
289. U.S. Services for Medicare and Medicaid Services, Overview, Telemedicine and
Telehealth, available at http://www.cms.hhs.gov/ (last modified Aug. 23, 2010) (search term
"telemedicine"; then followed "cached" hyperlink).
290. Id.
291. Id.
292. See CTR. FOR TELEMED. LAW, supra note 23, at 7.

293. Id.
294. Id.
295. Id.
296. HEALTH & HuM. SERV. COMM'N, TELEMEDICINE INTEXAS MEDICAID 4-5 (Jan. 2006),
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There is a provision in the Texas Government Code that provides the
executive commission with the power to "require the commission and
each health and human services agency that administers a part of the
Medicaid program to provide Medicaid reimbursement for a medical
consultation that is provided by a physician or other health care
professional using the Internet as a cost-effective alternative to an inperson consultation." 297 The provision that provides reimbursement may
only be mandated if the Centers for Medicare and Medicaid Services
develop a CPT code for the online medical consultation services that are
provided; a CPT code for this service has been created. 298 The statute
also grants the executive commissioner the power to develop and
implement a pilot program to test whether online medical consultations
are a cost-effective alternative to an in-person consultation and may
expand the pilot program if he determines that the online medical
consultations are cost-effective. 299 The executive commissioner is not
required to institute the pilot program prior to instituting Medicaid
reimbursement.30 0
CPT code 99444301 can be used by physicians to bill for
providing online medical services.302 This code was developed
following several years of lobbying by the American Association of
Family Practitioners (AAFP), the American College of Physicians
(ACP) and the American Association of Pediatrics (AAP) to the
AMA CPT advisory committee. 30 3 They recognized the change in
communication between patients and physicians (the fact that
patients are accustomed to using electronic sources for information,
and the likelihood of the increased demand for convenient access to
medical care by e-mail and telephone). 304 This code covers the
online evaluation and management service of established patients in
response to a patient's request. 305 "The service can be reported only
once for the same episode of care in a seven-day period and includes all
other communications stemming from the online encounter, includin
follow-up telephone calls and pharmacy, lab and imaging orders." 3
availableat www.hhsc.state.tx.us/news/06_TelemedicineTexasMedicaid.pdf.
297. 4 TEx. GOV'T CODE § 531.02175(b) (West 2010).
298. Id. § 531.02175(c).
299. See id.; Porter,supra note 274.
300. 4 TEX. GOV'T CODE § 531.02175(d) (West 2010).
301. Pamela Lewis Dawson, How to Get Paidfor Online Consults, AM. MED. NEWS, Mar.
22, 2010, availableat http://www.ama-assn.org/amednews/2010/03/22/bicaO322.htm.
302. Porter, supra note 274. See also AM. MED. Ass'N, supra note 5.
303. Porter, supra note 274.
304. Id.
305. See AM. MED. Ass'N, supra note 5.
306.

AM. MED. Ass'N, REPORT OF THE COUNCIL ON MEDICAL SERVICE: PAYMENT FOR

ELECTRONIC COMMUNICATION 2, http://www.ama-assn.org/amal/pub/upload/mm/372/al0-cms-
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Record of the online encounter also must be placed in the patient's
medical record.3 07 However, billing with the CPT code does not insure
that the physician will be reimbursed because it is up to the individual
states to determine whether they will allow for reimbursement for these
services.3 08
Like Medicare, although Medicaid could and should reimburse for
online medical consultations, they have not yet begun to do so.
C. PrivateInsurance

The Texas Insurance Code provides for telemedicine and telehealth
reimbursement. 309 The statute states that "[a] health benefit plan may
not exclude a telemedicine medical service or a telehealth service from
coverage under the plan solely because the service is not provided
through a face-to-face consultation." 310 The statute also provides that a
deductible, copayment, or coinsurance may be required for telemedicine
or telehealth services, but the amount may not exceed the amount
required for comparable medical service that is provided during a
traditional face-to-face interaction. 31 1
Virginia recently joined Texas and ten other states in mandating
reimbursement by private payer insurance companies for telemedicine
services.312 Other states with similar legislation are California,
Colorado, Georgia, Hawaii, Kentucky, Louisiana, Maine, New
Hampshire, Oklahoma, and Oregon. 3 13 Thirty-eight programs in twentyfive states currently receive reimbursements from private payers (three
of these programs receive reimbursement for store and forward, and
seven receive reimbursement for facility fees. 3 14 Over 100 private
payers currently reimburse for telemedicine. 3 15
Although some states require reimbursement for telemedicine
it is unclear if the telemedicine reimbursement requirements
services,
rpt- 1.pdf [hereinafter PAYMENT FOR ELECTRONIC COMMUNICATION].

307. Id.
308. Id.
309. TEx. INS. CODE ANN. art. 1455.004 (West 2005).

310. Id. art. 1455.004(a).
311. Id. art. 1455.004(b).
312. Under the new statute in Virginia, telemedicine services that are reimbursed include
the use of interactive audio, video, or other electronic media used for diagnosis, consultation, or
treatment. It does not include services provide through audio-only telephone, e-mail, or fax.
Chris Silva, Telemedicine Coverage Now Mandated in Virginia, AM. MED. NEWS, Apr. 26,
2010, availableat http://www.ama-assn.org/amednews/2010/04/19/gvsb04l9.htm.
313. Id. See also AM. MED. Ass'N, supra note 5, at 7.
314. See Am. MED. Ass'N, supra note 5, at 6.

315. Id.
316. Id. at 10-18.
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also cover online consultations. However, on their own initiative, a few
private payer insurance companies have begun to reimburse for online
consultations.3 17 A few years ago, Blue Cross, Blue Shield in California,
Hawaii, Minnesota, Massachusetts, and Tennessee began to provide
reimbursements between twenty and forty-five dollars to physicians for
online-consultations.318 Group Health, a New York health plan provides
reimbursements for online consultations. 3 19 In addition, MVP Health
Care is providing reimbursement for online consultations.320 As more
insurance companies realize that online medical consultations may be
cheaper and quicker than in-office visits, they are likely to offer more
reimbursement in other states.
For those that are unable to receive reimbursement for their online
medical consultations, they may submit their receipts to medical
flexible spending accounts or health savings accounts for possible
reimbursements.
V. ETHICS AND ONLINE MEDICAL CONSULTATIONS
Multiple organizations have established ethical guidelines for the
practice of medicine. 322 In addition, some organizations have
established ethical guidelines for the online practice of medicine.32 3
Traditionally, physicians are taught during medical school to
consider four basic ethical questions in their patient encounters. They
are (1) beneficence, whether the patient will receive a benefit from the
testing or treatment; (2) non-malfeasance, whether the patient be
harmed by the testing or treatment; will the risks and side-effects
outweigh the benefits; (3) autonomy, whether the patient is an active
participate in the decision process, has he been informed of his options,
risks, benefits and side-effects; and (4) virtue, whether the physician's
motives are professional. 324
317. See Chin, supra note 10.
318. Id. See also Ken Terry, Minnesota Blues Launch Online Physician Consults, BNET,
Apr. 14, 2009, available at http://www.bnet.com/blog/healthcare-business/minnesota-blueslaunch-online-physician-consults/265; Marianne Kolbasuk McGee, E-visits Begin to Pay Offfor
Physicians, INFO. WK., May 31, 2004, available at http://www.informationweek.com/news/
global-cio/showArticle.jhtml?articlelD=21400367.
319. Id.
320. Joseph Goedert, Insurer to Payfor Online Consults, HEALTH DATA MGMT., Oct. 20,
2009, available at http://www.insurancenetworking.com/vwc/health-insurance-technology
MVPHealth Care_ McKesson-23426-1.html.
321. AM. MED Ass'N, supra note 5, at 4.
322. See, e.g., American Medical Association, Mission Statement, http://www.amaassn.org/ (follow "about council" hyperlink; then follow "mission statement" hyperlink).
323. See generally FED'N OF STATE MED. BDS. OF THE UNITED STATES, supranote 58.
324. WARREN L. HOLLEMAN, FUNDAMENTALS OF CLINICAL PRACTICE 579 (Mark B Mengel
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Applying these ethical standards to online medical consultations, it
could be argued that the patient will receive some benefit from the
online services in that he does get some communication with a
physician. It could also be argued that most physician's that are
engaging in online medical consultations do have professional motives,
they want to help provide medical services to individuals, hence the
virtue standard likely will be fulfilled. However, it may be more
difficult to satisfy the standards of non-malfeasance and autonomy.
It is possible that the patient may be harmed in the online medical
consultation. If a physician conducts an online medical consultation on
a patient he has never examined before, by not having the ability to
examine the new patient in the online encounter, there is a greater
chance of harm to the patient. In addition, is a patient engaging in the
online encounter fully informed of receiving services in an online
encounter? Does the patient realize the possible harm in consulting with
a doctor he has never met before and receiving treatment
recommendations from this doctor without being examined by the
doctor? A doctor providing online medical consultations to patients with
whom they have an established relationship will likely fulfill these basic
ethical tenets, but others may not.
During the recitation of the Hippocratic Oath, an oath taken by most
physicians at their medical school graduation, the physician swears that
he will uphold various professional ethical standards, including doing
no harm. s The AMA continues the tradition of the Hippocratic Oath
by upholding a code of medical ethics, "[iun particular, physicians are to
foster this partnership by providing information and allowing for
autonomous decision-making, acting respectfully and in a timely
manner, preserving confidentiality, ensuring continuity of care, and
facilitating access to care." 326 They state that it is difficult to
characterize the physician-patient relationship because it is such a
complex relationship.32 7 They note that physicians voluntarily enter into
the relationship either directly, as agents or through previous contractual
relationships.328 They also state that after the relationship has been
established, the doctor should provide the best care they can provide. 32 9
Ethically, a physician cannot abandon a patient; they must ensure the
et al. eds., 2002).
325. Greek Medicine, Hippocratic Oath, available at http://www.nlm.nih.gov/hmd/greek/
greek-oath.html (translated by Michael North, 2002).
326. AM. MED Ass'N, REPORT OF THE COUNCIL ON ETHICAL AND JUDICIAL AFFAIRS: THE
PHYSICIAN-PATIENT RELATIONSHIP 1, http://www.ama-assn.orglamal/pub/upload/mm/code-med

ical-ethics/10015a.pdf (last accessed May 1, 2010).
327. Id.
328. Id. at 2.
329. Id.
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availability of appropriate follow-up care. 330
The Federation of State Medical Boards has identified five ethical
standards that should be observed by physicians in the use of the
Internet. 33 1 The first is candor: "disclose clearly information (financial,
professional or personal) that could influence patients' understanding or
use of the information, products or services offered on any Web site
offering health care services or information." 332 The second is privacy:
"to prevent unauthorized access to or use of patient and personal data
and to assure that "de-identified" data cannot be linked back to the user
or patient." 333 The third is integrity: "information contained on Web
sites should be truthful and not misleading or deceptive. It should be
accurate and concise, up-to-date, and easy for patients to understand." 3 34
The fourth is informed consent: "properly informing the patient about
what personal data may be gathered and by whom."3 The last is
accountability: "physicians have an obligation to provide meaningful
opportunities for patients to give feedback about their concerns and to
review and respond to those concerns in a timely and appropriate
",336
manner.
The Texas Medical Association has also compiled guidelines for
online medical consultations. 337 The guidelines provide that such
consultations occur only within a previously established doctor-patient
relationship, the physician must obtain the patient's consent to
participate in the consultation for a fee, must disclose the fee at the
outset of the consultation, and he must maintain records pertinent to the
online consultation as part of the patient's medical record.33 8
Although legally doctors are permitted to engage in online medical
consultations, that does not mean that ethically they should. Although
after one to two years of residency training, a physician can obtain a full
medical license, 3 9 that does not mean he should engage in specialties or
procedures that he has not been adequately trained. For example,
legally, someone with a medical license can engage in surgery, but that
does not mean he should.

330. Id. at 2.
331. See generallyFED'N OF STATE MED. BDS. OF THE UNITED STATES, supra note 58, at 3.

332.
333.
334.
335.
336.
337.
338.
339.

Id.
Id.
Id.
Id.
Id.
Oltolon, supra note 48, at 38.
Id.
See State Requirements, supra note 136.
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VI. LIABILITY
A. PracticeofMedicine
In order to be liable for medical malpractice, "a relationship between
the ph sician and the person claiming to have been harmed" must
exist. 34 Then, it must be determined whether the individual had a duty
to the patient, whether this duty was breached by not adhering to an
adequate standard of care, and whether that breach caused damage to

the patient. 34 1
Are the activities associated with online medical consultations
considered the practice of medicine? I would argue that yes, online
medical consultations do constitute the practice of medicine. The
practice of medicine in Texas is defined as the diagnosis, treatment, or
offer to treat a disease by a person who publicly states he is a physician
and charges for those services.342 The online consulting services purport
to provide diagnosis and treatment of various ailments. Even the
Cleveland Clinic services can be interpreted as practicing medicine-by
providing a second opinion and evaluating diagnostic tests, they are
diagnosing a disease.34 3 The Cleveland Clinic doctors give
recommendations for treatment or attempt to effect cures of those
conditions. 34All doctors on these sites are held out as physicians or
publicly profess to be physicians, and all of them require some sort of
compensation for their services. Hence, all the elements of the statutes
are present, and therefore online medical consultations and second
opinion services constitute the practice of medicine in Texas.
The difficulty in identifying symptoms without actually examining
the patient contributes to increased liability. Some of the online services
are provided through Webcam, some solely by e-mail. The services that
the doctor can provide are limited due to the limited abilities of
performing a physical exam-the e-mail doctors cannot even see the
patient. It would be different if the doctor and patient had the same
telemedicine technology with the capabilities of using electronic
stethoscopes or otoscopes, but this type of technology would be difficult
to disseminate to the lay community and is too costly. Thus, it could be
argued that cybermedicine is less accurate, hence more dangerous, than
telemedicine, because there is no doctor with the patient to aid with the
340. SHAFEEKS S. SANBAR, LEGAL MEDICINE 332 (Thomas H. Moore Alison Nastasi eds.,
6th ed. 2004).
341. HOOPER LUNDY ET AL., TREATISE ON HEALTH CARE LAW § 12.04(1) (Matthew Bender
ed., Rev. ed. 2010).
342. 3 TEx. Occ. CODE ANN. § 151.002(a)(13) (West 2010).
343. See MyConsult, supra note 211.
344. Id.
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consultation and the same type of technology is not available to the
patient that is available in telemedicine. Consequently, the consulting
doctor cannot get the same information that would be obtained during a
telemedicine consult.
B. Duty: Physician-PatientRelationship
If someone is harmed by "treatment" obtained online, should
traditional negligence rules be applied? Although there have been no
cases involving online medical consultation malpractice or telemedicine
malpractice, when they do arise, it is likely that courts will look to
traditional malpractice principles. Traditional negligence cases involve
4 elements: duty, breach of duty, causation, and damages. 34 5
First, we need to determine if the doctor has a duty to the patient that
receives the online services. Traditionally, for there to be a duty, there
must be a physician-patient relationship. There is a gray area of what
constitutes a physician-patient relationship. Both the laws of torts and
contract may cover the physician-patient relationship. 34 7 The physicianpatient relationship can be established through an express contract, an
implied contract, reliance, and payment.3 4 8
The physician-patient relationship can be created through an implied
contract based on a request and agreement for services. 349 A physicianpatient relationship is established when an individual seeks assistance
from a physician, and the physician agrees to undertake diagnosis and
treatment of the individual.
Next, a physician-patient relationship can be created if the individual
can show reliance. In order to show reliance, the following elements
must be present: "(1) the physician affirmatively advises the patient
regarding a particular course of treatment; (2) it was foreseeable that the
prospective patient would rely upon the advice; and (3) the prospective
patient in fact relies upon this advice." 35 1
A physician-patient relationship can also be created if the physician
accepts payment in advance, bills the patient, or is reimbursed for his
services, despite any disclaimers. 352 Typically, with online medical
consultations, the patient is required to enter a credit card number in
order to obtain the medical services from the physician, hence, an
345. LUNDY ET AL., supra note 341.

346.
347.
348.
349.
350.
351.
352.

See SANBAR, supra note 340, at 332.
Id.; see also Reed, supra note 22, at 855-56.
Reed, supra note 22, at 855-56.
Id.
Id.
Id. at 856.
Id.
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express contractual relationship is created and in turn a physicianpatient relationship.3 5 3
Some courts have held that a mere telephone conversation can create
a physician-patient relationship if the call provides the patient with
information about the course of treatment and if it is foreseeable that the
patient would rely on the advice. 354 "Creation of the physician-patient
relationship does not require the formalities of a contract. The fact that a
physician does not deal directly with a patient does not necessarily
preclude the existence of a physician-patient relationship."35 5 In the
telephone consultation cases, courts have identified five factors to
determine whether a physician-patient relationship has been formed:
(1) whether the consulting physician and the patient ever actually
saw each other; (2) whether the physician ever examined the
patient; (3) whether the patient's records were ever viewed by the
consultant; (4) whether the consulting physician knew the
patient's name; and (5) whether the consultation was gratuitous
or for a fee.35 6
Cases in which the physician never personally speaks with the
patient, only speaking with another physician, have been held to be
insufficient to form a physician-patient relationship. 357 But courts have
been clear in noting that "the mere fact that a physician does not have
direct physical contact with a patient does not preclude the existence of
a physician-patient relationship."3 5 8
Based on this case law, there is a strong argument that a physicianpatient relationship could be formed through an online medical
consultation. 359 It could be argued that if a physician-patient
relationship can be established by a telephone conversation, that a
physician-patient relationship can be established through online contact
as well. It could be argued that there is an even greater chance of
developing a physician-patient relationship over the Internet, because in
most instances, the patient is filling out and submitting a form with a
chief complaint and their medical history, they are paying the doctor for
353. Weiner, supra note 54, at 1124.
354. See generally Bienz v. Cent. Suffolk Hosp., 557 N.Y.S.2d 139 (N.Y. App. Div.
1990); McKinney v. Schlatter, 692 N.E.2d 1045, 1050-51 (Ohio Ct. App. 1997); Cogswell v.
Chapman, 672 N.Y.S.2d 460, 462 (N.Y. App. Div. 1998); Lownsbury v. VanBuren, 762 N.E.2d
354, 360 (Ohio 2002).
355. St. John v. Pope, 901 S.W.2d 420, 424 (Tex. 1995).
356. Weiner, supra note 54, at 1123.
357. Id.
358. Id. at 1123-24 (citing Dougherty v. Gifford, 826 S.W.2d 668, 674-75 (Tex. App.
1992)).
359. Id at 1124.
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the services they are obtaining, they are receiving advice, a diagnosis
and sometimes even a treatment plan and prescription, and it is
foreseeable that the patient would rely on the advice. By engaging in
online consultations, the physician already has the information the
patient provided in the questionnaire or form and thus, "accepts an
Online Care encounter with a new patient . . . with an initial

understanding

of the patient['s] medical background and chief

3 60
complaint . . . establishing a patient-physician relationship."

It is very likely that courts will hold that online physician-patient
relationship can be established through an online medical consultation.
C. Standardof Care
If a duty is created during the online physician-patient relationship,
what is the appropriate standard of care, and how can the physician
maintain the appropriate standard of care? There is no uniform model of
standard of care, and the relevant standard of care for online
consultations varies from state to state.361 In Texas, the online doctor is
held to the same standard of care as a doctor conducting an in-office
consultation.362 However, in Hawaii, the online doctor is held to a lesser
standard of care the same standard as a doctor in a similar, non face-to-

face situation.363

364

But,
Standard of care is usually measured by a local standard.
3 6 5 However, with the
standard.
a
national
to
specialists may be held
Internet and the ability of a doctor to communicate with a patient
hundreds or even thousands of miles away, trying to determine the
appropriate standard of care may be difficult. Should the standard of
care be that of a doctor in the local area where the patient is located? Or
should the standard of care be that of a doctor in the local area where
the doctor is located? Because the patient is being "treated" in his
location, I believe that the standard of care should be of a similar doctor
located where the patient is located.
In addition, in measuring standard of care, you must look at a
similarly situated doctor. 366 Should you look at a doctor of the same
specialty and training, or should you look at a doctor of the same
specialty and training that also provides similar online services? What if
there is no doctor of the same specialty in that local area who provides
360. NAT'L WORKING GRP., supra note 242, at 8.
361. LUNDY ET AL., supra note 345.

362. 22 TEx. ADMIN. CODE § 174 (West 2010).
363. 25 HAw. REV. STAT. § 453-1.3(d) (West 2010).
364. LUNDY ET AL., supra note 345.

365. Id.
366. Id.
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similar online services, what standard should be used then? Some have
argued that there either needs to be a national standard of care to apply
to online medical consultations, or that online medical consultation
doctors and cyberdoctors should have a separate medical specialty,
therefore a separate standard of care. 367 Because the services provided
through online medical consultations are limited, it may be necessary to
provide a lower standard of care for cyberdoctors.3 68 How can
cyberdoctors be held to the same standard of care as a doctor that can
physically examine a patient? "In light of these technological
advancements, it is unclear whether the traditional standards of care will
be effective in cyberspace, or whether society wants them there at
all." 369
Another issue arising under the negligence topic is whether doctor's
current liability insurance will cover their online interactions. 37 0
Physicians that become a part of NowClinic's online medical
consultation services will receive liability insurance coverage through
Lexington Insurance Company at no cost. 37 1 However, it is unclear if
other liability insurance companies will cover online medical
consultation services. A representative of the Texas Medical Liability
Trust stated that their liability insurance "doesn't specifically exclude
telemedicine. . . ."372
D. Disclaimers
Most of the websites that provide online medical consultations have
some sort of disclaimer on their website attempting to limit their
liability. Healthcaremagic.com has a disclaimer that "Rx Healthcare
Magic . . . and professionals who offer services through the Site accept

no responsibility for any medical, legal or financial events or outcomes
related to services attained through the use of Online Consultation
AccountsTm and the Site, which is being provided on an as is basis." 373
They also state that nothing in the relationship constitutes a doctorpatient relationship: 374
Information or advice provided on the Site by professionals
should be used merely as a guide rather than a definitive
367.
368.
369.
370.
371.
372.
373.
374.

Gelein, supra note 107, at 250-52.
Scott, supra note 163, at 457.
Gelein, supra note 107, at 248.
Scott, supra note 163, at 453.
Conde, supra note 2, at 20.
Id.
Healthcare Magic, supra note 196.
Id.
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recommendation to adopt any specific action or treatment.
Nothing transmitted to or from this Site constitutes the
establishment of a doctor-patient relationship between you and
any professional. The site is not intended to prescribe medicine
and diagnose a medical condition. 3 75
Most of the Healthcare Magic doctors are from outside of the United
States anyway, so it is unlikely that you would be able to sue those
doctors for malpractice anyway.
Elitehealth.com has disclaimers that include statements that any
services provided through them are provided on an "as is" basis, and
that they will not be held liable for any damages resulting from the
services obtained.37 6 Cleveland Clinic's disclaimer includes a strong
recommendation to discuss the second opinion obtained from the
Cleveland Clinic doctor with the patient's primary doctor. 377 The
disclaimer states the diagnosis is a limited diagnosis and also states that
the consultation is not intended to replace a face-to-face visit and that
the lack of physical exam may affect the physician's diagnosis.
Further, it states that the patient requesting services assumes the risk of

the limitations. 37 9
NowClinic has a disclaimer that Optumflealth is not liable for the
advice that is given by the medical provider; but at least they provide
liability to their physicians.380 They also have a statement that the
patient requesting services assumes the risk of using the services, that
OptumHealth will not be held liable for any damages arising from the
online services.3 8 1
Although these disclaimers attempt to limit liability, if the patient
does not click on the link, they will not obtain this information and they
will not know the risks that they are subjecting themselves to. If the
individual does not read the disclaimer, the effectiveness of the
disclaimer is "suspect." Studies have shown that most online users do
not read similar types of information on health websites. 382 Plus, the use
375.
376.
377.
378.
379.
380.
service).
381.

Id.
Elite Health, supra note 207 (follow "terms of use" hyperlink).
MyConsult, supra note 211 (follow "Website Terms of Use" hyperlink).
Id.
Id.
Nowclinic, supra note 218 (follow the "provider" hyperlink, then click terms of
Id.

382. CA. HEALTHCARE FOUND. & INTERNET HEALTHCARE COAL, ETHICS SURVEY OF

CONSUMER ATTTUDES ABOUT HEALTH WEB SITE 8 (Jan. 2000), available at http://www.chcf.
org/-/media/Files/PDF/S/PDF%20surveyreport.pdf (showing that only 14% of online health
seekers "always" read sites' privacy and ethics statements, 21% read them "often," 36% read
them "sometimes," and 29% "rarely" or "never" read them at all).
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of blanket disclaimers attempting to disclaim all activity they may
possibly occur still may not shield the physician from medical
malpractice liability, because even if a disclaimer is given, if the
physician is neglifent in the services he provides, he still may be liable
for malpractice.
Another problem with disclaimers is that by saying there is no
physician-relationship, which is stated in some disclaimers, it will create
even more barriers for doctor's trying to get reimbursement for these
online interactions. 3 84 "If the responses are merely informational rather
than part of medical care, few health insurance policies are ever likely
to pay for such transactions." 385 Further, medical malpractice insurance
is not likely to cover these activities if they are merely informational
and not rendering medical care. 3 86
VII. CONCLUSION
Online medical consultations should not be a substitute for the
traditional in-person consultations, but they can be an important way to
relationship.
physician-patient
an
established
enhance
serve
an
important
will
Cybermedicine/online medical consultations
part of the future medical practice; however, many disorders cannot be
diagnosed or treated without actually examining a patient. In addition,
because of the nature of the online consultation, they should only be
undertaken if there is an established physician-patient relationship, so
that there is adequate follow-up for the patient.38 7 If there is an
established physician-patient relationship, it is likely that the physician
that is participating in cybermedicine with that same patient will be
fully licensed to practice medicine in that state and would comply with
all appropriate laws.
However, it is likely that online medical consultations between
doctors and patients with no established relationship will be
increasin ly allowed in states, as it has already been implemented in
Hawaii.3 This may cause problems for doctors trying to maintain
licenses in more than one state in order to comply with each state
medical license law. At this point, the laws that govern this practice of
medicine vary vastly state-by-state; some states do not even have laws
that even discuss this area. If cybermedicine is expanded to allow
383.
384.
385.
386.
387.
388.

Dobbins, supra note 145.
Scott, supra note 163, at 456.
Id.
Id.
See CTR. FOR TELEMED. LAW, supranote 23, at 7.

See discussionsupra Part III.C.
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consultations in which there is not an established physician-patient
relationship, then licensing laws should be changed to better monitor the
activity of doctors engaging in online consultations. Because of the
nature of the Internet, a physician can easily communicate in another
state, a state that he perhaps is not licensed in, and can be violating the
law. It is cumbersome and expensive for a physician to become licensed
in multiple states, and to maintain the licensure especially if it is only
for the purpose of online medical consulting.38 This places an undue
burden on physicians that wish to communicate with patients in an
online setting.
Suggestions for changes include implementing a national licensure,
at least for online medical consultations. 390 Most importantly, a national
system would allow for monitoring and regulating the activity of
cyberdoctors. Doctors that are providing online consultations should
only do so for that particular medical specialty he is trained in, for
example, a doctor trained in Pathology should not be doing
Dermatology consults. A national licensing system would aid in
monitoring these situations as well. Plus, it would provide an easier
method for people to obtain information about the doctors that they are
working with online.
Another problem is that the focus of enforcement is on physicians
through sanctions, suspension or revocation of license, rather than
holding some accountability to the corporations providing these online
consultation services; enforcement should be directed to the
corporations that are hiring the cyberdoctors and providing the online
services.
Reimbursement of cybernedicine needs to be addressed.
Telemedicine has been around for decades, however only eleven states
mandate reimbursement for telemedicine in their state codes. 39 1 As long
as reimbursement for telemedicine is scarce, reimbursement for online
medical consultations may be difficult as well. For those patients and
telemedicine and
physicians with established relationships,
cybermedicine may be a cost effective method of lowering medical
costs. However, if physicians will not be reimbursed for providing these
services, they have no incentive to participate. More needs to be done to
ensure that doctors that do engage in telemedicine and cybermedicine
get reimbursed for the important services that they provide. The federal
government can set an example by expanding telemedicine Medicare
reimbursement to include areas outside of the health service
professional shortage areas and expanding telemedicine coverage to
389. See supra Part IlIl.A.
390. See FED'N OF STATE MED. BDS. OF THE UNITED STATES, supra note 58 and

accompanying text.
391.

CTR. FOR TELEMED. LAW, supra note 23.
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include online consultations. States can implement more Medicaid
funding to telemedicine and online medical consultations in order to
lower transportation costs. States can also follow the twelve other states
by requiring private payer insurance to reimburse telemedicine and to
begin reimbursing for online medical consultations. 392
Overall, online medical consultations are an efficient, cost-effective
way of enhancing an established physician-patient relationship and for
certain medical conditions.3 93 However, there are many barriers to using
it to its full potential. Solutions to the barriers include uniform laws
governing the online practice of medicine, uniform licensing, and
improved reimbursement.

392. See State Requirements, supra note 136.
393. See CTR. FOR TELEMED. LAW, supra note 23, at 7.
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